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IN THE 
:r Supreme Court of Appeals of Virginia 
AT STAUNTON 
SOUTHERN RAILWAY COMPANY 
v. 
MURIEL MAGAGNA 
PETITION FOR WRIT OF ERROR 
SOUTHERN RAILWAY COMPANY 
v. 
MURIEL MAGAGNA 
PETITION FOR WRIT OF ERROR 
To the Justices of the Supreme Court of. Appeals of Virginia: 
Your petitioner, Southern Railway Company, respectfully repre-
sents to this Honorable Court that it is aggrieved by a judgment for 
the sum of One Thousand Dollars ($1,000.00) rendered against it in 
the Circuit Court for the County of Amherst on March 12, 1934, in 
a certain action at law, wherein your petitioner was <l:efendant and 
Muriel Magagna was plaintiff. A duly authenticated transcript of the 
record is hereto attached and made a part of this petition. 
STATEMENT OF THE CASE 
The judgment complained of represents a recovery for damages 
to a Studebaker, seven passenger sedan, owned by the plaintiff, a resi-
dent of Pennsylvania, as a result of its being driven through the 
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guard rail on the left side of the entrance to an overhead bridge over 
the tracks. of the Railway Company and down the embankment. 
\Vhen the car, which_ ·was admittedly out of control before. reaching 
the bridge, was mare than 150 feet from the bridge, it ran off the 
highway to its right, sideswiping a fence placed there by the State 
Highway, then veering to its left crossed the road at an angle of 
thirty degrees to its center line and crashed through the wing panel 
of the bridge to the left of the entrance, its right wheels barely get-
ting on to the corner of the bridge, and then went down the steep 
embankment of the cut, burying its front end under the ties of the 
track. For this entire distance the car left the unmistakable mark 
of a dragging wheel, which was traced by six witnesses down to the 
point where the car finally came to rest. In addition, the one eye 
witness, who, from the opposite end of the bridge, saw the car 
descending the grade, as it approached him, testified not only to this 
identical course, but to the speed of the car, stating that when he 
first saw it the car was going from thirty-five to forty miles an hour, 
and even when it went through the side of the bridge it was running 
ten or fifteen miles an hour (R., p. 214). The occupants of the car, 
while estimating their speed more conservatively, do not deny the 
path of their car, as thus testified to, agreeing in their positive testi-
mony as to all its details, in the main, and denying none except to say 
that they did not feel the contact with the Highway fence and post. 
The accident happened on September 28, 1933, after dark, about 
7 :30 P. M. The headlights on the automobile were burning. It had 
been raining, and though it was not actually raining at the time of 
the accident the roadway was wet and slick. The road in question, 
State Highway Route 19, crosses the main line tracks of the defend-
ant company· at right angles, by means of this bridge, which is a part 
of the Highway System, at a point where the defendant's tracks are 
in a deep cut. The car was being driven by the plaintiff's brother-in-
law, accompanied by her husband, the two brothers being on a busi-
ness trip from their home in Pennsylvania to a point in Georgia. The 
circumstances of the trip constituted the legal equivalent of a joint 
enterprise, so that, by stipulation of counsel (R., p. 9), any legal 
t•egligence on the part of the driver would be imputed to the plaintiff, 
and if contributing to the injury, would bar recovery. So close is the 
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identity of plaintiff and driver that on trial the two terms were used 
interchangeably. 
The map prepared and filed by the defendant and the photo-
graphs introduced in evidence show that, as a driver proceeds south-
wardly, in the direction in which this car was traveling, the eighteen-
foot roadway is perfectly straight for a distance of more than a 
thousand feet from .the bridge, but on a descending grade, which be-
comes steeper and steeper as the bridge is approached. Proceeding 
in the direction in which this car was going, at a point 1000 feet from 
the bridge, the road descends on a two percent grade, which gradually 
increases in steepness until at a point about one hundred feet from 
the bridge the grade becomes twelve percent, at which the road con-
tinues through a cut down to the bridge itself, which is about fifteen 
feet wide. 
At a distance of four hundred feet from the center of the bridge 
the State Highway Department had erected its customary sign, 
"NARROW BRIDGE," of the ttype which reflects a headlight and 
at a point 276 feet distant from the bridge had supplemented this 
with a second sign, "SLOW-NARROW BRIDGE A.ND\ NAR-
ROW ROAD 300 FEET AHEAD." This sign carried a red marker 
of the same reflex type and the word "SLOW" was likewise marked 
out with reflectors. At the far end of the bridge, where the road 
makes a right angle turn to the south, there was a further sign of 
diagonal yellow and black stripes with an arrow pointing to the right, 
to mark the sharp turn. In addition to these signs, the State High-
way Department had erected on the driver's right, beginning at a 
point about 187 feet from the bridge, a white board fence, referred 
to above, consisting of two lines of white boards supported on posts. 
This fence continued for a distance of 72 feet, from which point, up 
to the bridge entrance, the Department had erected posts spaced about 
ten feet apart. 
As will be hereafter pointed out, the driver of the car saw 
neither of the signs on his right before he reached the bridge and 
never saw the sign at its far end showing the right angle turn in the 
road; in fact, he stated on cross-examination that until he was within 
one hundred and ten feet of the bridge, immediately at the beginning 
of the twelve percent grade, he had not seen the bridge itself, nor 
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realized that he was approaching it, though he might have seen it at 
a distance of at least two hundred and fifty feet ( R., p. 234) if he 
had looked. 
Contrary to what might have been expected, the plaintiff's car 
went off the road on the driver's left side. Such was its speed that it 
demolished the wing panel of the fence, composed of four rails 
tneasuring 2 by 6 inches, extending from the end of the bridge proper 
out onto the ground, shearing off a 4 by 6 inch corner post on the 
left of the bridge, and, with his right front wheel having barely got-
ten onto the bridge itself, the car went through the rail and down 
the steep embankment, traveling on all four wheels and coming to a 
sudden stop with the bumper and front end of the frame buried under 
the cross-ties of the southbound track 
The negligence charged was that the defendant company had 
failed to provide or maintain a proper and sufficient wheel guard and 
guard rail, the latter having been permitted to become rotten, decayed 
and unsafe. For a proper understanding of these allegations a further · 
description of the bridge rail is necessary. 
The bridge in question is of wooden construction, as shown by 
the map above referred to. The one span, which carried the highway 
traffic, is supported by bents on either side of the track, between which 
the bridge is carried by a truss. The guard rail on either side is com-
posed of posts measuring 4 by 6 inches, spaced not more than eight 
feet apart, fastened to the sides of the bridge and on these posts 
there are four lines of rail, all made of two by six yellow pine tim-
bers, three on the horizontal face of the post and one on top. At both 
. ends of the bridge proper the guard rail is flared out and fastened to 
a post embedded in the earth, these portions of the guard rail being 
referred to in the testimony as the wing panels, which are composed 
of the same material, four lines of two by six pine. Further reference, 
in greater detail, will hereafter be made to the method of fastening 
the corner post, an exposition necessitated by the testimony of one 
of the plaintiff's witnesses to the effect that the girder to which this 
post was fastened was in a decayed and unsound condition. 
The only eye witness to the accident, other than the occupants 
of the car, was Mr. A. L. Faulkner, a resident of that vicinity, who 
was at the time approaching the bridge from the opposite end. As 
will be noted from the map, the road, in approaching the bridge from 
Southern Railway Company vs. Muriel M agagna 5 
the opposite direction, is travelling almost at right angles to the sec-
tion of highway just alluded to, so that a northbound traveller, ap-
proaching the bridge, must make almost a ninety degree turn to his 
left before coming on it. The witness, as stated, was approaching the 
bridge from the opposite end, when he saw the car coming down the 
hill toward him, and his attention being attracted by its speed and 
course, he directed his daughter, who was driving, to pull off to her 
right until this car cleared the bridge. He testified that when this car 
was some distance back from the bridge it seemed to be running at 
35 or 40 miles an hour (R., p. 214 ), taking a zigzag course and hav-
ing slowed down to 10 or 15 miles an hour, it ran through the rail 
and down the embankment to the track. 
So completely and so suddenly did the plaintiff's car leave the 
highway, that another witness, following just behind the plaintiff, 
whom the plaintiff had overtaken at a point about a half mile distant 
from the bridge, and who himself, while A. L. Faulkner was still at 
the opposite end, crossed the bridge, did not see the car go through 
the railing, but noting that the railing had been broken down, con-
. tinued on his way without knowing that an accident had taken place. 
The undisputed evidence establishes the fact that this car, before 
going through the railing, left an unmistable mark of its path, com-
mencing at a point about one hundred and sixty feet from the end 
of the bridge. This mark, which was plainly visible on the day fol-
lowing the accident, was platted by the defendant's engineer, Mr. 
Hutchins, who has shown it by a red line on the map filed in evidence. 
At the point where this mark was first visible, it showed the car to be 
well on the eighteen-foot pavement, and inclining to the right. At a 
point about one hundred and twenty five feet from the bridge this 
skid mark passed off the pavement on to the shoulder of the road, 
and continuing to the right, barely cleared the end of the white board 
fence placed there by the State Highway as a barrier, the vehicle 
itself grazing the fence. Continuing, the car went even further to the 
right, striking a heavy locust post and knocking its top five inches out 
of line and leaving a deep furrow from the dragging wheel. At this 
point the.car swerved suddenly to its left and re-crossed the pavement, 
and then, crashing through the wing panel of the bridge, the marks 
of its left wheel in turn became visibl~ on the shoulder of the road. 
At this point the road itself is in a slight cut before it passes on to 
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the bridge in consequence of which the left wheel of the car had 
to climb the embankment, a foot or two in height, upon which it 
left unmistablc wheel prints. This inclination on the left served 
to divert the car to its right, so that it went down the railroad cut 
on all four wheels, in a line parallel to the bridge itself. In its 
course it demolished the wing panel and from its visible path its 
right wheel squarely struck the corner post of the bridge, breaking it 
off and demolishing the rail. 
The engineer making the map testified that on the afternoon fol-
lowing the accident the path of the car was definitely traceable from 
the point where it left the highway on the right to the point where it 
came to rest on the railway tracks, with the exception of the distance 
across the pavement, upon which this track was not visible to him, 
but that the marks of the left wheel on the embankment were likewise 
plainly visible. For the intervening distance across the highway he 
showed its course by a dotted line, but traced in red the mark that 
was plainly visible. The other witnesses testified to the skid mark for 
its entire distance including the portion across the pavement. 
The unn1istakable course of the car was testified to by the witness 
Eubank, who stated (R., p. 172) that the wheel tt;"ack was plainly 
visible "a good piece up the road, I would say possibly 100 or 150 
feet, where a mark led from the hard surface of the road out on the 
gravel; the gravel wasn't so heavy and it went through the gravel 
into the red clay on the side of the fence, where the car scraped this 
board that was put up there by the State Highway, and struck a 
darker post, the next post to it, and then cut back, I don't know what 
degree, but anyway back to the north side of this bridge, which would 
be the west side, but it was the north corner of the bridge. It hit this 
post here on the corner and that post was removed from there, 
jammed some boards, and in fact one of the boards was broken off, 
one of them, or maybe more, and jammed the second back and the 
car went down on the track." 
This witness was able to follow the track from the point where 
it struck the fence to where.- it went over the bridge, and stated' that 
the front wheel or the bumper on the right of the car hit the corner 
post. This witness was at the scene of the accident within an hour 
after it happened. 
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The State Highway officer, Mr. Fizer, was there shortly after 
the accident, and traced the mark from the State Highway fence up 
to the corner post, and stated ( R., p. 185) that the right front head-
light would have hit this post, from which point the marks left by the 
car went straight down the bank to its then resting place. This wit-
n~ss saw that the horn of the car, under the right headlight; was bent 
into a "V" shape, which could not have resulted from any contact 
with the railway track, which it did not reach (R., p. 186). 
The witness H. G. Smith arrived at the bridge within an hour, 
and likewise traced the skid marks in the road from the point where 
they first ran off the right side of the highway over into the fence 
and post, and back across to the point where "I would say the right 
front wheel just did hit the corner post ( R., p. 200) . " 
The witness J. W. Spencer went on the ground the morning 
after the accident, and saw the mark left by this car, as to which 
he testified ( R., p. 237) : 
"I stepped it twenty steps where it left the hard sur-
face. This car hit the post and leant it over and it was 
thrown back in the road. You could tell it was zigzagging, 
and I traced it down to where it hit the corner post on the 
bridge and broke down the wing panel and the first paling 
on the bridge." 
From this point the witness could see plainly where th~ car went 
on over the bank. 
The witness H. G. Knott ( R., p. 242) came to this point in the 
morning following the accident, and likewise noted the 'skid mark 
beginning in the lane of the southbound traffic, some distance west 
of the bridge, leaving the hard surface diagonally, going across the 
shoulder of the rqad and over against the end of the fence, striking 
the white plank there, and then striking the black, round post next to 
it. From this point the track made by the right wheel went diagonally 
back on to the hard surface, across it and into what was the wing 
panel of the fence, knocking the fence down and "shearing off the 
post about eight inches above the floor of the bridge." From this point 
the tracks could be clearly seen down the embankment to where the 
car came to rest. 
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All of these witnesses were unanimous in their recollection that 
the skid marks which they saw were properly shown by the red line 
on the map. 
It was further shown in evidence that the car which struck the 
white fence left ~ts mark ther\! of bluish· paint (Eubank, p. 174; 
Fizer, p. 187; Hutchins, p. 130; Smith, p. 201). In addition to the 
witnesses testifying as to the color· which the car left on the fence 
another witness, Payne ( R., p. 194), saw the car itself in the garage 
after the accident and noticed that the right front fender had come 
in contact with something which left white paint on it, leaving it a 
bluish white color "like you smear white paint over .a black fender 
and it made it sort of bluish." 
For a clearer understanding of the extent to which the defendant 
had discharged its duty to the traveling public, in the construction 
and maintenance of the railing to this bridge, it will be in order to 
aJlude to the plaintiff's testimony designed to show negligen~e in this 
respect. But two witnesses were produced· for this purpose; the one, 
.Mr. C. L. DeMott, a professional engineer, and the other, the pas-
senger in the car, Mr. A. Vv. Magagna, whose attempts to show defec-
tive material and faulty maintenance will be briefly referred to. Mr. 
DeMott was called in consult~tion on this case almost im~ediately 
after the accident, and went to Monroe on September 30th and made 
an inspection of the bridge. The only exception which he took to its 
condition was that the end of the girder or stringer (a 6 x 12 timber 
r:unning lengthwise of th~ bridge, constituting one of several sup-
ports for the floor) was in such a decayed condition at the end nearest 
the earth that the corner post could not properly be fastened to it. 
This was 'the only suggestion of decayed timber that this witness 
could make after his inspection of the structure. 
The irrelevancy of this testimony and its consequent prejudicial 
effect can be clearly demonstrated from a brief allusion to the 
mechanical construction of the bridge at that point. As shown by the 
testimony of the defendant's Supervisor of Bridges, Mr. D. F. Carey, 
( R., p. 145) the bridge is constructed by placing on the earth at one 
side of the cut to be crossed a timber known as a sill measuring 10 x 
10, which is laid across the line of travel. This forms the support 
for the girders or stringers running parallel with the line of travel, 
which form the span and carry the weight of the bridge and the 
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traffic. Across these girders or stringers is laide the four inch floor-
ing extending well beyond the sides of the stringers themselves. At 
the point where the stringers rest on top of the sill another timber 
called a bulkhead is placed across the ends of these stringers to keep 
the earth from washing down between them. These timbers, together 
with the wheel guard hereinafter referred to, are the supports of the 
corner post in question, to which it can be and was fastened in four 
ways besides the possible fastening to the stringer itself. 
In the corner formed by these three timbers, the sill, the bulk-
head ·and the stringer, the corner post was placed and its bottom 
fastened to the sill by nails. One of the vertical faces of the post 
fitted against the stringer and another against the bulkhead, to both 
of which it was nailed. At the top of the stringer the four inch floor 
extended out beyond the post supporting it on another side, to which 
it was nailed likewise, and with the wheel guard (the six inch timber 
running parallel to traffic) further supporting the posts on another 
face, a fifth contact was formed. Thus it will be seen that the post 
had timber against three of its four vertical faces, with its bottom 
resting on another, one vertical face, that nearest traffic, coming in 
contact with both the stringer and the wheel guard. Therefore, even 
if, as pointed out by the witness D_eMott, the girder was in a decayed 
condition, this condition did not and could not, of itself, contribute 
to the accident in any way, save to deprive the corner post of one 
of the five bearing surfaces to which it was fastened. And since the 
undisputed testimony was that the corner post, though forced out of 
line by the terrific impaet of the car, was actually broken off by it, 
so that the stump was still held in place by its fastenings, the question 
whether it was or could have been securely fastened becomes imma-
terial. 
The only other witness who in any way questioned the condition 
of the bridge was the passenger, Mr. A. W. Magagna, husband of the 
plaintiff and brother of the driver. He testified that he revisited the 
scene on the day following the accident, where he picked up some 
pieces of lumber lying near the bridge. Some of these he picked up 
himself and some he got a colored man, who did not appear to testify, 
to pick up for him at the scene of the accident. He fo.und these half 
way down the hill or embankment that he went over (R., p. 79), but 
could not say which he got or which the colored man got. No attempt 
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was made to identify these scraps of lumber as having been a portion 
of the material which before the crash constituted the railing of the 
bridge. To the introduction and use of this lumber the defendant, by 
counsel, objected ( R., p. 273) on the ground that it had not been 
properly authenticated as a portion of the bridge, and upon the court's 
adverse ruling an exception was noted. 
Beyond ~hese two suggestions of decayed timber the plaintiff was 
able to produce nothing. On the contrary, the defendant showed, by 
four of its witnesses, that on the morning following the accident the 
stump of the post remained in place, conclusive evidence of itself that 
the post gave way not because of insecure fastening, but as a result 
of the direct impact from a car weighing two tons striking it at a 
speed of from ten to fifteen miles per hour. The witness Ritenour 
(R., p. 156) testified that at the time of his visit the following day, 
for the purpose of making temporary repairs, he found the corner 
post sheared off something like a foot from the floor of the bridge, 
the butt end remaining, being "forced out some, but not plumb out" 
( R., p. 157). Another employee, IVIr. Norvel, who helped to remove 
the automobile fron1 the railway tracks immediately following the 
accident, went up on the roadway and likewise found that the corner 
post had been sheared off (R., p. 228). This was corroborated by an-
other employee, the witness P.R. Ramsey (R., p. 230), who saw it on 
the night of the accident, and by a fourth, Mr. l(nott (R., p. 242). 
Thus it will be seen that regardless of the condition of the timbers to 
which the post was fastened, it did not give way until the force against 
it was sufficient to break it off, forcing it partially out of place, but 
leaving it standing, held by its fastenings. Whether or not one of the 
bridge timbers, to which it might have been fastened, was so far 
decayed as to be incapable of holding a bolt or nail is immaterial and 
irrelevant to this case. 
The defendant company proved by its Bridge Supervisor, Mr. 
D. F. Carey, that he inspected this bridge on September 21st, just a 
week before this accident, and found its rail sound and in good con-
dition (R., p. 149) with no decayed timber in it. This witness testified 
that, in 1930, this bridge was brought up to the standard of con-
struction laid down by the Virginia State Highway Commission ( R., 
p. 144), at which time the railing was reconstructed by the use of 
4 x 6 posts, to which were fastened four lines of rail, two inches 
thick and six inches wide, placed three on the face of the post and one 
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on the top, and that the wing panel of the bridge was fastened to a 
7 x 9 track tie planted three feet in the ground. 
The construction of the bridge and the specifications followed 
were likewise testified to by Mr. I-I. C. Libby, Engineer of Bridges 
for the Railway Company ... This witness, who is charged with the 
responsibility of designing all bridges for the Railway Company, pro-
duced the specifications issued by the Virginia State Highway Depart-
ment in 1932 covering the construction and maintenance of railings 
for the protection of the traveling public on highway bridges. The 
materiality of this testimony justifies that it be set forth at length 
as follows: (R., p. 162) 
RAILINGS 
"Substantial railings shall be provided along each side 
of the bridge for the protection of traffic. Preferably the 
top of. the railing shall be not less than three feet no inches 
above. the finished surface of the roadway and adjacent to 
the curb, and when on a sidewalk shall be not less than 
three feet no inches above the sidewalk floor. In general, 
railings shall be of two classes, as follows: One railing 
suitable for use on country bridges which are not subject 
to pedestrian travel." 
The specifiications of this department govering the stze and 
material of railings on bridges are as follows: (R., p. 163) 
"Wood railing shall consist of not less than two hori-
zontallines of rails. Rails shall have a cross-section of not 
less than two inches by six inches. Rail posts shall have 
a cross-section not less than four inches by six inches and 
shall be spaced not more than eight feet apart, preferably 
shall be surfaced four sides." · 
The undisputed testimony in this case is that the railing in 
question fully complied with the specifications in the size and strength 
of posts and rails and the distances between each, and, in addition, 
. carried an extra two by six-inch rail not called for by the specifi-
cations, thus making the railing actually 25 percent stronger than the 
requirements of the Highway Department. 
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By way of showing that this type of railing meets the require-
ments of modern travel, Mr. Libby further testified that in recent 
years he had designed more than one highway bridge of wooden con-
struction carrying a railing of this identical type, construction and 
material, the plans for which had been approved by the Engineer of 
the Virgi~ia State Highway Department, and, accordingly, the 
bridges were later constructed and are at the present time in.actual 
us~. 0 ' 
Thus it ·will be seen that if the standard of construction approved 
by the Virginia State Highway Department is a proper basis of com-
parison, the railing on the bridge in question not only met its require-
ments but exceeded it, as above pointed out. It inevitably follows that 
no negligence can be predicated upon any failure on the part of the 
defendant to construct the bridge properly. Inasmuch as there is no 
evidence showing that the materials composing this railing had been 
permitted to become rotten, decayed, or unsafe, then there is no 
evidence in the record that the defendant has been negligent so far 
as the railing is concerned. 
There remains for consideration in connection with the bridge 
but the one item of the wheel guard, a timber running parallel with 
the line of traffic on either side of the bridge, designed to function 
similarly to a street· curb, to deflect the wheels of a car approaching 
it at an angle of not more than ten degrees, so as to turn the car back 
on to the bridge and prevent a direct impact with the rail. The ques-
tion whether the· wheel guard on the plaintiff's left side ·of the bridge 
was or was not of sufficient height is a matter of immateriality in this 
case, by reason of the fact that the plaintiff has not shown that his 
car was ever placed in a position where the wheel guard could become 
effective. 
It is readily apparent that in order· for the wheel guard to exert 
any deflecting influence upon a .car going on to the bridge, it would 
be absolutely necessary for both front wheels to be inside the wheel 
guard. If, perchance, the car should straddle the wheel guard, having 
its right wheels on the bridge and its left wheels off, it is' obvious 
that the wheel guard could not affect the course of the car under the 
circumstances existing at this bridge, as the left wheels would travel 
down the embankment and the car would, of course, topple over. This 
was conceded by plaintiff's witness DeMott (R., p. 108), who readily 
admitted that, under these circumstances, the wheel guard would have 
no effect on the movement of the car. 
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It is likewise obvious that a car approaching the wheel guard, with 
both wheels inside of it, will, if the angle of incidence be great enough, 
mount over the wheel guard and not be deflected by it. This was testi-
fied to by the Bridge Engineer of the defendant, who stated (R., p. 
164) that the rail combined with the wheel guard would deflect a car 
traveling parallel with the center line of the roadway, or at an angle 
thereto up to ten degrees. Plaintiff's witness DeMott conceded (R., 
p. 102) that at a certain angle the wheel would climb the guard rail, 
but stated that he did not think it would climb an eight-inch guard 
rall at ten degrees. 
It will be noted, however, that the car in question, at the time its 
wheel or wheels carne in contact with the wheel guard, was traveling · 
at an angle of thirty degrees. This is shown by the testimony of the 
driver ( R., p. 41 ) , and his companion ( R, p. 7 6) and the defendant's 
Engineer, Hutchins, who made notes on. the skid mark on the following 
day, corroborated this angle of contact. It is, therefore, certain that 
the car in question, if it succeeded in getting more than one wheel on 
the bridge, struck the guard rail at such an angle that the rail could 
not properly function and the car climbed over it. 
The unmistakable track of the car overwhelmingly establishes the 
fact that not more than its right front wheel ever got on the bridge. 
This fact is further substantiated by the testitnony of the occupants 
of the car to the effect that at no time in its journey did the car take a 
precipitate drop, such as would have followed if the car had proceeded 
for any distance on the bridge and then dropped off down the steep 
bank. As to this, the passenger of the car testified ( R., p. 79), in 
response to a question whether the car ever dropped when it was not 
supported on anything, that it seemed to ease ~own and stayed on the 
dirt all the time. The driver (R., p. 47) in response to a question on 
cross-examination whether any wheel of his car got on to the bridge 
itself, stated he did' not know. The sole item of evidence to the con-
trary is the impression by the passenger ( R., p. 80), on re-direct 
examination, that as the car went through the rail it probably grazed 
the post standing on the bridge eight feet from the ·end. This, of 
course, was but a momentary impression made in the midst of a ter-
rifying experience and entitled correspondingly to but little probative 
effect. As opposed to this, the same witness stated, on cross examina-
tion ( R., p .. 76), in response to the question as to what portion of the 
bridge his car went through, "The left wing panel." This reply was 
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followed by the question: "You never got any wheels on the bridge, 
did you?" Answer : "I certainly called that wing panel a bridge." 
The foregoing discussion as to the wheelguard is a pertinent and 
complete answer to the allegaion and proof that it was of insufficient 
height, due to the fact that the State Highway Department, in re-
surfacing its roads, had put sufficient stone and tar on the surface of 
the bridge to raise the roadway level to a point where the wheel guard 
was of insufficient clearance. \Ve respectfully submit that even if the 
wheel guard had been of the standard height above the roadway, it 
could have been of no effect in deflecting the movement of this heavy 
car, striking the bridge rail with a ponderous impact and with no more 
than its right wheel passing to the right of the corner post. 
By stipulation made a part of the record, it was conceded that, 
under the circumstances surrounding the journey in question, any 
negligence on the part of the driver would be imputed to the plaintiff, 
owner of the car, and, if such negligence contributed to the injury, 
would effectively bar recovery. It is respectfully submitted that the 
operation of the car in quqestion, under the manipulation of its driver, 
was so negligent that no one could have been called upon to anticipate 
it or provide against it. 
The driver of the car conceded that before it reached the bridge 
it was entirely out of his control, not only in the matter of speed, but 
in the matter of direction as well (R., p. 42). He could. not stop it or 
retard it, nor could he guide it on to the bridge. This lack of control 
on his part was reluctantly admitted by his brother, the passenger 
(R., p .. 75), who stated that the driver could control neither its speed 
nor direction. 
Whether the car was being driven under control is relevant on the 
question of contributory negligence, and particularly so in connection 
with the instructions offered by the defendant and modified by the 
court, to which reference will later be made. · 
The occupants of the car attempted to explain the driver's in-
ability to control it, because of fresh oil on the highway. In this they 
were entirely ·uncorroborated by any other witness who visited the 
scene at the time of the accident, and the State Highway officer, Mr. 
Fizer, who is charged with a familiarity with road conditions, specifi-
cally denied that there was any fresh oil present ( R., p. 187). And of 
the many witnesses testifying for' both plaintiff and defendant, not 
one made mention of this situation. 
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It will be noted, further, as mentioned above, that the driver of 
the car, in approaching the bridge, was utterly oblivious of the exist-
ence of the two warning signs placed by the Highway Department, one 
380 feet and the other about 300 feet from the bridge, warning traffic 
in glittering letters, on signs almost three feet high, to proceed slow.ly 
on account of the narrow bridge ahead. Nor did the driver ever see the 
sign at the far end of the bridge directing his attention to the sharp 
right angle turn, which the roadway made there, sufficient cause of 
itself for proceeding with extreme caution. 
The occupants of the car further attempt to explain its unusual 
movements by reason of the interference created by a car coming in the 
opposite direction. The presence of any other car crossing the bridge 
immediately ahead of the plaintiff's car is positively denied by the 
witnesses A. L. Faulkner and A. F. Faulkner, who were driving cars 
proceeding in opposite directions, the one meeting the plaintiff at the 
bridge and the other following immediately behind him. The witness 
going north approached the bridge in time to see the plaintiff's car 
descending the hill in a manner which he describes as "zigzagging," 
and at such speed as to prompt him to warn his daughter to pull the 
car over to the side of the road and permit the plaintiff to cross the 
bridge first. When the plaintiff's car was first seen by this witness, he 
noted the lights of another car immediately following, and he states 
positively that there was no car ahead of his own, traveling in the 
same direction, which could have crossed the bridge immediately ahead 
of the plaintiff (R., p. 214). The witness following the plaintiff 
likewise testifies that no car proceeding in the opposite direction came 
out of the br~dge as he approached it ( R., p. 223). 
The defendant's witness Ramsey, who lives about 500 feet west 
of the bridge, on the main. highway, states that on the evening in 
question his car was standing in his driveway with its motor running, 
while he was on . the porch, where he hearcl the two crashes in rapid 
succession, which told him that a car had hit the bridge. He drove 
immediately to the scene of the accident and saw no car between his 
house and the bridge ( R., p. 230). 
The plaintiff introduced as its sole outside witness to the event, 
one Mr. P. W. Sprinkle, who at the time of the accident was at the 
home of a friend whose property immediately adjoined that of Mr. 
Ramsey. Following the crash, he drove immediately to the scene of . 
the accident and saw no car between his house and the bridge (R., 
p. 260). 
,~·-·--
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It is plainly evident, therefore, that the plaintiffs were simply 
mistaken in thinking that the car which they saw at th~ far end of 
the bridge actually c~ossed. The only plausible explanation of the 
erratic movement of their car is that disclosed by the driver's own 
testimony, namely, that not until he was within about 110 feet o.f 
the bridge (R., p. 25) did he realize that there was a bridge ahead of 
him, his passage over which might be contested by the car approaching 
it from the other end, which was closer to it t:Pan he. At that time he· 
was on an unusually steep grade travelling at a speed defiant of warn-
i.ng signs, and when he saw a car at the other end of a narrow bridge 
he applied his brakes with full power in an attempt to stop. The re-
sults of such an effort upon a car weighing two tons, travelling along 
a wet macadam highway, might reasonably have been expected. His 
car swerved to the right and was deflected by the fence back to the 
left, crossed over the highway, completely out of control, and crashed 
through the fence. 
ASSIGNMENTS OF ERROR 
I. The Court erred in overruling defendant's motion to strike 
Plaintiff's evidence and its motion to set aside the verdict, on the 
ground that the evidence showed the plaintiff's contributory negli-
gence, and showed no actionable negligence on the part of the de-
fendant. 
II. The Court erred in overruling defendant's motio:n to exclude 
from the consideration of the jury certain pieces of lumber produced 
by the plaintiff, which were not sufficiently identified as pc;>rtions of the 
bridge rail. 
III. The Court erred in amending defendant's instructions "A," 
"B," and "C," by omitting therefrom the requirement that the auto-
mobiles, for whose safe m.ovement a bridge rail must be furnished and 
maintained, should be operated under complete control, and requiring 
defendant to provide a railing for the protection of cars not under 
the complete control required by law; and in giving plaintiff's instruc- · 
tion No. 1, permitting recovery on the ground of insufficiency of the 
wheel guard. 
These will be considered in their order. 
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ARGUMENT 
Assignment of Error No. 1 
Contributory Negligence 
The instant case is so nearly identical in its facts with the case of 
Norfolk & Western Railway Company v. Kelley, 153 Va., 713, that 
in our opinion a similar disposition should be made of it. In that case 
suit was brought for damages for the death of the driver of a car who 
attempted to cross an overhead bridge over the railway at such speed 
that his car, after passing the-entrance to the bridge, broke through 
the railing on the driver's left and plunged to the tracks below. The 
Court held that the evidence showed such negligent action on his part 
contributing to his injury that recovery was impossible. 
"The course pursued by Kelley's automobile as marked 
by its tracks showed conclusively that he did not have his 
automobile under control as he approached the bridge and 
ran onto it. He just missed the right hand rail with his 
right wheel, passed across the bridge to the left side at a 
sharp angle, striking the' left side within twenty feet of the 
end of the bridge, dragged along the left railing a short dis-
tance, and still had sufficient mon1entum as he went thr~>Ugh 
the railing to break in two at least one four by six-inch 
timber, post No. 5, which the testimony shows was sound 
at the place at which it was broken off. 
"The uncontradi~ted facts, testified to by the witnesses 
both for the plaintiff and the defendant, we think permit of 
but one conclusion, that I<elley negligently undertook to 
come around the curve and onto the bridge at an excessive 
and reckless rate of speed; lost control of his automobile 
in so doing, and by reason of his excessive and reckless rate 
of speed was unable to hold it to the roadway as he ap-
proached and to steer it onto and across the bridge; and 
that such negligence and recknessness proximately contribtr 
ted to as an _effective cause to his death, and bars any recov-
. ery by his administratrix." (Italics supplied.) 
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In the case at bar, the driver's negligence is equally apparent and 
equally productive of injury. We have shown that the situation at 
the bridge was a dangerous one, that had been so recognized by the 
State Highway authorities, and conspicuous warnings had accordingly 
been posted, legible alike by day or night. The plaintiff ignored these 
and continued his journey at unabated speed, until the sight of a car 
approaching the bridge from its far end warned him· of his predica-
ment. He was then about at the point where his visible track was 
later seen to commence and at once applied his brakes with full power, 
and immediately· lost control of the car, which he never regained. 
This visible track, which led to the point where the car finally stopped, 
showed that it ran off the road, first ·to its right at a slight angle, 
until it struck the white panel fence, giving to the fence, and receiving 
from it unmistakable evidence of the impact. With this contact the 
car again changed its course, more abruptly, and. crossed the road to 
its left, at an angle and at a speed that fences are not built to with-
stand. Its right front wheel struck the corner post squarely and cut it 
off, and striking the wing panel at almost ninety degrees demolished it. 
Here the left wheels encountered the embankment on the north side of 
the road, and this served to divert the car to the right, and by a for-
tunate coincidence kept it on all four wheels so that it went down the · 
steep side of the cut without overturning. · 
Not only does the driver tacitly concede the fact of all this, but he 
admits as well that his car was completely out of control, and that he 
could not change its direction or reduce its speed, and that he was 
powerless to guide it onto the bridge. 
We submit that no argument is required to convince this Court 
that whether the defendant has beeri negligent or not, the plaintiff 
has himself been negligent and is the author of his own misfortune. 
It follows that the defendant's motion to strike the evidence should 
have been sustained, or failing this, that the verdict should have been 
set aside and final judgment entered for the defendant. 
ASSIGNMENT OF ERROR I 
The defendant has been guilty of no negligence. 
We. have shown in the foregoing references to the testimony, 
that the car in question was admittedly out of 'control and running 
wild across the highway to the left side when it broke through the 
bridge rail. No witness has appeared to say that the accident resulted 
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from either the fact that the material in the rail was unsound or was 
insecurely fastened. On the contrary, the unchallenged testimony is 
that the timber was sound and that the entire railing exceeded in . 
· strength of construction the current requirements of the State High-
way Commission for bridges of this type. 
In this state of the record we respectfully submit that the Court 
should have sustained defendant's motion to strike the evidence, or 
its motion to set aside the verdict of the jury and enter final judgment 
for defendant. 
We do not think it will be seriously contended that negligence 
can be predicated upon any insufficiency in the height of the wheel 
guard. The path of the car conclusively demonstrates the fact that 
the right front whe·ei of the car hit the corner post of the bridge, at 
which point the wheel guard commences, and with one wheel of the 
car to the right of the wheel guard and another to its left, the wheel 
guard had no chance to function. It follows that any consideration 
of negligence must "be limited to the guard rail, its construction or 
condition. 
In passing upon the question whether defendant was in any way 
derelict in its duty to the tra~'elling public, as respects the guard rail, 
it is pertinent to inquire as to the standard of construction properly · 
applicable in such a case. The statute law (Code 3885) covering 
crossings below the grade of a state or county road provides that 
"2. Such crossings shall be supported by such perma-
nent and proper structures and fixtures, and shall be con-
trolled by such cu.stmnar)' and approved appliances, methods 
and regulations as will best secure the safe passage and 
transportation of persons and property at and along the 
state or county road along the line of the public service 
corporation x x x x." 
By Acts 1922, p. 528, the road in question was made a part of 
the State Highway System and designated therein as Route 18, as 
a result of which the road came under the jurisdiction and control of 
the State Highway Commission, and subject to the right conferred 
upon that Commission by Code 1969 (e), 
"To make rules and regulations from time to time not 
in conflict with the laws of this state, for the protection of, 
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and covering traffic on and use of the State Highway Sys-
tem and to add to, amend or repeal the same x x x . " 
The Highway Commission undertook to pass upon the appliances 
that in its judgn1ent would best be calculated· to secure the safe 
passage and transportation of persons and property, and in order 
that those charged with the construction of new bridges or the main-
tenance of those already existing might know the standard to which 
they would be held, the Commission promulgated thein require-
ments entitled "Bridge Specifications, Commonwealth of . Virginia, 
Department of Highways." The last edition of these specifications 
issued in 1932 was quoted from by the defendant's Bridge Engineer, 
. Mr. H. C. Libby, who read into the record the specifications for 
bridge posts and railings, heretofore quoted at length. 
This witness further testified that the defendant railway actively 
observes and relies upon the Virginia Highway specifications, both in 
the construction and maintenance of its bridges. ·By way of showing 
that bridge railings of this type and construction are in keeping with 
modern standards of highway bridge construction, this witness fur-
ther stated that as. late as 1930, the Railway constructed a highway 
bridge under plans and specifications approved by the State Highway 
Commission which carried a railing of this identical construction and 
type (R. p. 168). He referred also to another bridge (R. p. 169 et 
seq.) of the same type of railing construction, the plans for which 
were approved by Highway Commissioner Shirley, August 11, 1927, 
which now forms a part of the State Highway· extending from Lynch-
burg to Altavista. 
Not only has the defendant relied upon the State Highway 
specifications for construction, but it has also remodeled its existing 
bridges to the same standard and has maintained them accordingly. 
The witness D. F. Cary, who holds ·the position of Bridge Supervisor 
for the defendant railway, testified that in 1930, all the bridges from 
Monroe to Alexandria, including the bridge in question, were made to 
conform to this standard (R. p. 144) and that it was even exceeded, 
by the installation of three lines of rail on the vertical face of the 
railing posts ( R. p. 143) instead of the two lines of rail called for by 
the State specifications (R. p. 163 ). He further testified that the 
material going into the bridge railing was carefully inspected when 
bought and again inspected by him in person ( R. p. 143) ; that he was 
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present when this rail was installed in 1930, and that all material used 
was of standard grade (R. p. 145); that he makes a quarterly inspec-
tion of the bridges and last inspected this particular bridge less than a 
week prior to the accident and took no exception to the railing ( R. p. 
147). The condition of the material in the bridge was confirmed by 
the witness Ritenour ( R. p. 158) who made temporary repairs to the 
bridge early in the day following the accident and who stated that all 
the broken material could identify as having come from the bridge 
· was standard and sound. 
This testimony affirmatively shows that the material composing 
the railing was· sound and also demonstrates that the recognized High-
way authority of the State of Virginia had fixed upon and promul-
gated a standard to which the railway intentionally conformed and 
upon which it relied as the measure of its full compliance with its duty 
to the traveling public. 
We .submit that the standard of construction and maintenance 
thus established by the body charged by .law with the responsibility 
for the State Highway System is the measure of defendant's respon-
sibility in this case and that the question of the sufficiency of the guard 
rail should. not be left to the varying judgtnent of a jury, which 
might substitute its own idea~ of sufficient construction and mainten-
ance for those of the Commission. The duty of maintaining the 
bridge rail was imposed by the statute above quoted, which requires 
of the railway the use of "customary and approved appliances," and 
when it is shown to have used those which have been officially ap-
proved its duty has been fully discharged. 
The legal situation finds an apt analogy in that arising from the 
assertion of a claim for personal injuries against a public service cor-
poration which has, with public consent and approval, created an ob-
struction in the street of a city, such as an underpass supported by a 
pier, the plans for which have previously been submitted to and ap-
proved by the municipal a~thorities charged by law with the duty of 
maintaining the streets in a safe condition for travel. Such a case 
is that of Pugh v. City of Catlettsburg (Ky. 1926}, 283 S. W. 89, 
in which suit was brought against the city and the Chesapeake & 
Ohio Railway for damages resulting from the death of a passenger in 
an automobile which collided with an iron' pier· supporting ~ bridge 
·which carried the tracks of the railway. In defense it was shown that 
'the city council had the statutory authority to agree with the railway 
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upon the terms upon which the work should be done and to determine 
the sufficiency of the type and plan of construction, and the Court, 
in affirming a directed verdict for defendants, said: 
"The city council is thus given power fo authorize the 
use of its streets by the railway and to determine the suf-
ficiency of the type and plan of construction; and if con-
structed and maintained in accordance therewith, neither the 
city nor the railway will be liable in an action for negli- . 
gence for an injury arising therefrom unless the plan 
adopted is manifestly unsafe and dangerous." 
Another case, cited as authority in the foregoing, is that of 
Carroll's Admr. v. City of Louis-ville (Ky. 1904), 78 S. W., 1117, in 
which the city and a railway company were sued for damages for the 
death of a horseback rider, whose horse slipped and fell on 3: highway 
crossing in the city. It was shown in evidence that the crossing was 
installed of certain materials which were dangerously slippery and 
unsafe and had so remained for a long time, and it was admitted that 
the railway constructed the crossing under the direction and in ac-
cordance with the design prepared by the city. This the Court held 
to be a sufficient defense to the suit, and after referring to the charter 
provision which vests in the Board of Public Works of the City the 
exclusive control over the construction of its streets, concluded : 
"They had the right, and it was their duty, to prescribe 
a plan for the crossing of railroad tracks at the intersec-
tion of the public streets of the city, and it was the duty of 
the railroad company .to conform to such requiremeJ;tts in 
this respect as the board of public works might prescribe. 
It .is difficult for the most competent engineers to devise a 
plan for such a crossing which will meet the requirements 
of safety, durability and convenience." 
The New York Court of Appeals arrived at a similar conclus-
ion in the case of Weis v. Long Island R. R. Co. (1933), 186 N. E., 
861, wherein a suit was brought for personal injuries when an auto-
bile collided with a beam running lengthwise in the middle of ~ bri.dge 
constructed by a railway for crossing its tracks, this bee~:m being de-
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signed to separate traffic into two lanes. J udgn1ent for plaintiff was 
reversed. The Court held on a Per Curiam decision as follows : 
"The bridge was constructed by the Long Island Rail-
road Co. pursuant to an order of the Transit Commission 
and on plans approved by it. After the bridge was com-
plete, the roadway was maintained by the City of New 
York. 
The bridge as constructed by the defendant-appellant 
was lawful. The bridge itself did not constitute an ob-
struction maintained by the railroad company in any public 
streets; on the contrary its purpose was to provide a street 
for the City of New York. * * * The bridge structure erect-
ed in accordance with approved plans was not itself dan:-
gerous; and no negligence was shown . on the part of the 
railroad company." 
This same principle was followed by the Supreme Court of Ohio 
in the case of City of Elyria v. Nleacham et al. (1925), 148 N. E., 
689, whi<;~ was a suit for personal injuries received by an automo-
bile passenger, whose car was struck by another car and caused to 
collide with a pier supporting a bridge carrying the tracks of the rail-
way companies, both of which were joined with the City as defend-
ants. The plaintiff, who was successful in the Court below, proceeded 
upon the theory that the bridge should have been constructed without 
piers in the street, which constituted a nuisance, that it was for the 
jury to say whether these piers were a nuisance, and upon a jury so 
finding the liability of the railroad company was established. The 
Supreme Court alluded to the fact that the law of Ohio authorized a 
city to compel a separation of grades between streets and railroads, 
with piers in a street where necessary, and found that the manner of 
separation at this point had the fullest consideration by the City. The 
question of the conclusiveness of the plan fixed upon by the determin-
ing authority is thus passed upon: 
"Jhe matter of determining the character of structure 
to be placed in the street is committed to the council of the 
city, and, where the council acts advisedly, with competent 
civil engineers assisting, and goes forward in good faith 
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and completes the overhead structure necessary to effect 
the separation of grades, it is not enough to establish liabil-
ity against the city in fa:vor of one who may be injured in 
connection with such structure to prove only that other en-
gineers might, or probably would, have decided upon a dif-
ferent character of bridge than the one adopted in this case. 
It is common·knowledge that different engineers often dif-
fer in their judgment as to the form of a structure such as 
was erected in this case. Another set of civil engineers, 
equally as well qualified as those employed by the city and 
the railroad company in this case, might have. drawn plans 
for a bridge of a different ·character to serve the purposes 
in hand. But, even so, evidence of that fact would not 
fasten a liability in favor of the plaintiff upon the city. And 
it was not a proper course for the trial court, after hearing 
evidence such as was produced in this case, to charge the 
jury in effect that it was for them to determine whether 
the bridge in this case, and particularly the supporting piers 
underneath the same, constituted a nuisance in the public 
highway and furnished a basis for returning a verdict 
against the city in the event that they found the piers to be 
a nuisance." 
Conceding that these cases are not directly in point, we submit 
that they embody the same principle here contended for. In these 
cases the railway company, in the discharge of the obligation imposed 
upon it by law, erected a structure having for its object the expedition 
of traffic. It first submitted full details of the structure to the govern-
mental authority charged with the duty of safeguarding the public 
interest in the highway, and official approval of its plans was a full 
exoneration of the railway. Thus far the analogy with the case at 
bar is complete. In the cited cases, the Board of Public Works or the 
Transit Commission authorized a structure which later proved an ob-
struction to traffic, and the Court held that the Railway was not liable 
'for so doing, since the work was done with public. approval, in the 
exercise of a non-reviewable discretion. In the case at bar the State 
Highway Commission, being the public authority responsible for the 
highway and the safety of the traveling public therein, has specified 
'its requirements for the safety of the public. These the· railway has 
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fully complied with. Where, in the one case, the Court has held that 
the railway erecting the "legalized obstruc~ion" has not exceeded its 
rights, measured by the approval of the Highway authorities, so in 
this case upon the same reasoning it should be held that the railway 
has fully complied with its obligations, measured by the approval of 
the Highway authorities, in erecting and maintaining a railing ex-
ceeding the Highway requirements. 
In submitting this proposition we are not unmindful of the ex-
pression of this Cou~t inN. & W. v. J(elley, supr~, wherein this Court 
approved an instruction upon similar facts, holding that the railway 
company was under the duty to maintain a fence or railing which 
would enable a person using the highway in the exercise of ordinary 
care to travel over the bridge in safety. This expression does not, in 
our opinion, preclude a consideration of such a proposition for two 
reasons: In the first place we cannot find, from the records or 
briefs in the Kelley case, nor from the opinon of this Court, that any 
evidence of State Highway standar~s was introduced or the question 
even suggested. In the second place, we understand that the decision 
in that case was based upon the sole ground that the driver was guilty 
of negligence barring recovery, apd the decision of the further ques-
tion whether tlte railway company was, or was not negligent in the 
kind of railing that it provided, was not necessary for a proper dispo-
sition of the case, and the Court's expressions in that regard were 
necessarily dicta. 
But whether the standard of guard rails or bridges on the Vir-
ginia Highway System should be promulgated by the Highway De-
partment or left to the discretion of a jury, we submit that upon a 
showing such as was made in this case, the defendant can not be held 
negligent in the guard rail which it provided. The evidence showed 
that the guard rail was not only the mechanical equal, but the superior 
of the rail prescribed by the Highway Commission, and the identical 
equivalent of that provided in other bridges .W.n satisfactory service. 
And not one witness was produced to show that this rail, as designed 
and maintained, was not a customary and approved structure, as re-
quired by the statute. The only suggestion contra was the evidence 
of ·the witness DeMott, who over the objection of the defendant ex-
pressed his opinion that the fence was "not strong enough; it is not 
one-fourth as strong as the State Highway builds fences along the 
State Highways" ( R. p. 99), and that the corner post was not suf-
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ficient to withstand the impact of a Ford car. But, we submit, these 
expressions are not evidence even tending to show that the railing 
was of such a character as to reflect any negligence on the part of the 
defendant, or to constitute a failure on its part to make the roadway 
reasonably safe for travellers. In this respect the plaintiff has failed 
to make out a case . 
. Assignment of Error II. 
vVe submit that it was error for the Court to permit the plain-
tiff to exhibit to the jury certain pieces of lumber which the plaintiff 
testified he picked up near the scene of the accident on the day follow-
ing, with the assistance of a colored man, who did not appear to trace 
them to the ownership of the defendant, or to show that they had 
ever been in the bridge. The defendant made seasonable- objection 
to the use of this lumber and noted an exception to an adverse ruling, 
and now submits that for want of proper identification this lumber 
should "not have been accessible to a jury as evidence that the defend-
ant had improperly maintained the bridge rail or permitted it to be-
come unsound or defective. 
Assignnunt of Error Ill-Instructions. 
The defendant offered three instructions, the first (A) involv-
ing the defense of contributory negligence; the second (B) defining 
defendant's duty in providing and maintaining the bridge rail; and 
third (C) defining the plaintiff's burden of proving that the defendant 
was negligent and that such negligence solely caused the injury. The 
plaintiff offered one instruction on the disputed issue, defining de-
fendant's duty with respect to the bridge. 
The chief point of difference between plaintiff and defendant in 
their respective theories of applicable law involved the question wheth-
er the cars for whose movement across the bridge the defendant must 
provide were being driven under the "complete control" required by 
the statute, Code Sec. 2154 ( 109), or whether defendant must antici-
pate any action on their part, in speed or direction, that a jury might 
conceive to be the exercise of reasonable care. 
On this point in issue the Court took the plaintiff's view of the 
law, giving plaintiff's instruction No. 1, requiring defendant to pro-
vide a railing "which would enable a person driving an automobile 
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and using the highway in the exercise of ordinary care to travel over 
such bridge safely." In this same. view of the law, the Court amended 
defendant's Instruction (A), qualifying the requisite complete con-
trol of the car, by adding the words in italics: 
"or that his said automobile was not under such complete 
control as it should have been under the conditions then 
existing." 
Likewise, in defendant's Instruction (B), defining the duty of 
providing and tnaintaining the bridge rail, the Court modified the 
phrase "under complete control" by substituting for it 
"with his automobile under control.in the use of ordinary 
care/} 
Again, indefendant's Instruction (C), which in defining the bur-
den of proof, again set forth defendant's duty in respect to the bridge 
rail, the defendant was held to the standard of provision for cars 
"driven in the exercise of reasonable care," which the Court substi-
tuted for the tendered language "driven under complete control." 
Whether this action of the Court was error will depend upon 
wheth~r the statute means what it says, or whether its mandatory 
force will be qualified to the point of complete elimination. A sit-
uation demanding more nearly complete control on the part of a 
driver could hardly be imagined. Before he reached the Highway 
signs he had started down a grade that ultimately became 12 per 
cent just before he reached the bridge. At a distance of 400 feet 
from the bridge the first sign appeared, warning him to slow down, 
that a narrow bridge lay ahead; 100 feet further a second appeared, 
-"Slow-Danger," and this sign, like the first, was passed unheeded. 
The presence of the signs and their messages, showed beyond question 
that this stretch of road had been recognized by the Highway author-
ities as one fraught with the gravest danger, demanding that then, if 
ever at all, the driver proceed under complete control, prepared to 
stop at the "Narrow Bridge," where another car already crossing 
would inevitably cause an accident. 
The situation being one that demanded complete control, without 
which trouble was inevitably certain, the statute was peculiarly appli-
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cable, and a jury should not have been permitted to indulge its sym-
pathy for an injured plaintiff by a relaxation of the standard of con-
duct to which the law said he should have been held. Unquestionably 
the plaintiff lost control of his car. Had he retained it he ·could 
safely and easily have crossed the bridge. It was certainly through 
no fault of the defendant that he lost the control which the statute 
law, the warning highway signs, and ordinary care for his own safety, 
all demanded that he should retain. ~nd we submit that it placed 
an unduly onerous burden on the defendant to require that it provide 
a bridge rail to take care of those taking no care of themselves, who 
drive headlong into it at a speed and in a direction ~ever contemplated 
by either the Highway Department or the Railway. 
In asking the Court for its Instruction No. 1, and objecting to 
the use of the words "complete control" in defendant's instructions, 
the plaintiff relied upon the language of this Court used in the case 
of N. & W. v. J(elle)', supra, to which the trial Court alluded (R. p. 
113). Finding, as that Court did in that case, that plaintiff's own 
negligence barred recovery, any additiqn~l findings were unnecessary 
to. the decision, and in our opinion were dicta. Nor do we see that 
the Court found it necessary to a decision of the case that it allude to, 
· or consider this point there made, though in that case, as in the in-
stant case, the automobile was driven carelessly and uncontrolled, a 
fact which proved decisive and barred recovery, and dispensed with 
the necessity of deciding any other question. 
This instruction is faulty for the further reason that it permitted 
the jury to find that the defendant was negligent in respect to the 
· wheel guard. 
We have previously alluded to the evidence showing conclusively 
that the plaintiff's car barely touched the. corner of the bridge with its 
right front wheel, its left wheel passing to the left of the bridge, and 
that it was then travelling at an angle of thirty degrees to the line 
of the bridge. Under these circumstances the wheel guard could not 
possibly have diverted the car, and any deficiency in height could not 
have been negligence. Despite this absence of proximate connection 
with injury complained of, the Court submitted this issue to the jury 
by giving plaintiff's Instruction No. 1, stating that: 
"The court instructs the jury that at the time of the 
accident which is the basis of this action, it was the duty 
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of the Southern Railway Company to maintain on the 
bridge across its right of way near Monroe such fences or 
railings and guard-rails along the floor, or other obstruc-
tions, which would enable a person driving an automobile 
and using the highway in the exercise of ordinary care to 
travel over such bridge safely. And such duty of the rail-
way company could not be discharged by the maintenance 
of an insufficient fence or railing or guard.:.rail along the 
floor of insufficient height to turn the wheels of an auto-
mobile which may come in contact with it when being 
driven over the bridge with ordinary care* * * ." 
In the light of the conclusive showing that the plaintiff's car 
missed the bridge entrance, it was error, we submit, to allow the 
jury to find the defendant liable for insufficie-ncy of the wheel guard, 
in the absence of evidence showing the causal connection between 
such insufficiency and the injuries complained of. 
CONCLUSION 
It is respectfully submitted that upon the admitted facts the 
plaintiff has not made out a case commending itself as a proper one 
for recovery. It is a case directly parallel to the I(elley case, and 
should be simitarly disposed of, for the reason that the plaintiff him-
self has ·been grossly indifferent to his own safety and should not call 
on some one else to compensate him for the damages resulting from 
his own negligence. If it should become necessary to a proper ad-
judication of the case that the other questions be reached, then we 
submit that under the showing here made the defendant has fully 
discharged its duty to the public in the standard railing that it con-
structed and maintained. 
Wherefore petitioner prays that this Honorable Court will award 
to your petitioner its .writ of error and supersedeas, and that the 
judgment hereinbefore complained of may be reviewed and reversed . 
. Counsel. for petitioner desire to state orally the reasons for re-
viewing the decision complained of, and to that end, and in conform-
ity with Rule II of this Court, have delivered to Mr. A. D. Barksdale, 
opposing counsel in the trial court, a copy of this petition on the 
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26th day of J uhe, 1934, which petition it will adopt as its opening 
brief. 
Received July 2/34 
H.W.H. 
Respectfully submitted, 
SOUTHERN RAILWAY COMPANY, 
By HARRISON, LONG & WILLIAMS, 
its Attorneys, 
The undersigned attorneys at law, practising in the Supreme 
Court of Appeals of Virginia, certify that in our opinion it is proper 
that the proceedings and judgment of the Circuit Court for the County 
of Amherst in the action of Muriel Magagna v. Southern Railway 
Company should be reviewed by the said Supreme Court of Appeals. 
Given under our hands this 26th day of June, 1934: 
Writ of error allowed. 
Supersedeas awarded. 
Bond $1500.00. 
July 7, 1934. 
HENRY W. HOLT. 
SAMUEL H. WILLIAMS 
DOUGLAS A. ROBERTSON. 
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SOUTHERN RAILWAY COMPANY 
v. 
MURIEL MAGAGNA 
BRIEF IN OPPOSITION TO GRANTING WRIT OF ERROR 
To the Honorable Chief Justice and Justices of the Supreme Court of 
Appeals of Virginia: 
This plaintiff does not agree with the petitioner's argumentative 
"Statement of the Case." There has been in this case a verdict for the 
plainti'ff approved by the trial court, and a judgment has been entered 
upon the verdict. Under these circumstances, all of the conflicts in 
testimony must be resolved in favor of the plaintiff. The plaintiff 
respectfully submits that petitioner's assertion (Petition, P: 2) that 
plaintiff's automobile " .... was admittedly out of control before 
reaching the bridge, .... '' is unjustified. On the contrary plaintiff's 
testimony is that the automobile was under perfect control until it got 
"on the bridge" (Transcript, p. 46) practically up until the instant of 
the accident. A plaintiff's witness said (Tr., p. 45) : 
"No; I am quite positive that the car was not out of 
control at any time until it started over the bridge. That is 
the first part of the entrance and on over the guard rail." 
Neither is the further assertion by petitioner (Petition, p. 2)-
" ... it ran off the highway to its right ... "-warranted, in view of 
all of the testimony and particularly the testimony (Tr., p. 48) of a 
plaintiff's witness, who in answering this question (bottom Tr., p. 47): 
answered: 
"As you approached the bridge, did the automobile at 
any time leave the highway to the right or go over the 
edge?" 
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"I would say that he got over-I do not know the sur-
face, but the two left wheels were always on the surface, 
and the right wheels in getting over-I said I do not.know 
what it is, gravel, I think; it was a normal precaution all the 
way I would say." (Italics supplied.) 
Plaintiff confidently asserts that the following brief statement of 
the facts and circumstances of this accident, which the jury had a 
right to believe,. will plainly show that the judgment of the trial court 
was plainly right and should be affirmed by the denial of the defend-
ant's petition for a writ of error: 
CIRCUMSTANCES OF THE ACCIDENT 
On the evening of September 28, 1933, Mr. A. W. Magagna, of 
Wyoming, Pennsylvania, was driving south along State Highway 
No. 29, in Amherst County, Virginia, accompanied by his brother, 
P. F. Magagna, of White Haven, Pennsylvania, in a Studebaker seven-
passenger automobile, the property of the plaintiff, Mrs. Muriel 
Magagna, who is the wife of P. F. Magagna. Mr. Magagna had never 
driven over this road before. They approached the over-head bridge 
over the main line of the Southern Railway, north of Monroe, Vir;-
ginia, between 7:00 and 7:30 P. ~1., about twenty or twenty-five 
minutes after it had become dark ( Tr., p. 5). Their headlights were 
fully on (Tr., p. 5 }. It had been raining intermittently during the 
afternoon (Tr., pp. 5 afld 42). 
This is a narrow bridge, and although it is mathematically pos-
sible for two automobiles to pass upon it, for all practical purposes 
it is a one-way bridge (Tr., p. 77). As one approaches the bridge 
along the highway from the north, the road is straight and descends 
gra<lually until at the entrance .to the bridge and for eighty feet there 
is a sharp drop, the grade being twelve percent (Tr., pp. 106-107). 
The surface of the highway is tar tnacadam. The highway turns 
sharply to the right, practically at a right angle at the south end of the 
bridge. The bridge spans a deed cut along whi~h extends the main line 
·of the Southern Railway. The bridge is not in prolongation of the 
highway coming from the north, but it is necessary to tum slightly to 
the left upon entering the bridge frotn the north. 
The automobile in which these gentlemen were traveling was in 
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perfect physical condition, as was shown by Pennsylvania inspection 
card showing the adjustment and inspection of this automobile three 
days prior to the accident (Tr., p. 41). 
When Mr. Magagna reached the brow of the hill several hundred 
feet from the bridge, he was traveling about thirty-five miles an hour 
( Tr., pp. 6 and 43). They had slowed down their normal rate of 
speed on account of the rain (Tr., p. 43). Mr. Magagna, after going 
over the brow of the hill, began to apply his brakes lightly on account 
of the descent (Tr., pp. 6 and 44). When he approached to a dis-
tance of from 110 to 200 feet of the bridge, he saw the lights of 
another automobile approaching the bridge from the opposite direc-
tion at right angles to the direction in which he was traveling. Not 
knowing whether he was approaching a road intersection or a sharp 
turn, he continued to diminish the speed of his automobile (Tr., p. 
15 ). When h.e was from 110 to 200 feet from the bridge, he saw that 
it was a narrow bridge and noticed that the road tapered in to the en-
trance of the bridge. He therefore continued to apply his brakes 
and pulled his car to the extreme right of the road with its right-. 
hand wheels off the hard surface, and brought his car to a speed of 
"practically five miles an hour" (Tr., p. 7). Meanwhile, the automo-
bile approaching from the opposite direction came on the bridge and 
cleared it just.as the Magagna car reached the entrance. Mr. Magagna 
had given it ample room .to pass, and as he reached the entrance of 
the bridge, traveling very slowly, about five miles an hour, he turned 
his car to the left to enter the bridge. Upon entering the bridge, he 
undertook to straighten his car out by turning his front wheels to the 
right, but on account of mud deposited on the surface of the highway 
or to dampness of the road (Tr., p. 7), or to a deposit of fresh t3:r or 
oil on the road at that point (Tr., p. 49), or a combination of all these 
circumstances, the front wheels did not take any traction (Tr., p. 7), 
and the automobile slid slowly in the same direction it had been going 
at a speed o{ only a mile or two an hour (Tr., p. 46), slowly nosed 
through the left-hand guard-rail passing over the wheel-guard onto 
the practically vertical enbankment (Tr., p. 46) and rolled on its four 
wheels from thirty to thirty-five feet until its progress was arrested 
by the railing and cross-ties of the railroad track. The automobile was 
badly damaged by the impact, and to recover for this damage this 
action was brought. 
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CONDITION OF THE BRIDGE 
The plaintiff alleged that the defendant was guilty of negligent 
maintenance of its guard-rail ( i. e., the fence structure at the side of 
the bridge), and that it negligently failed to maintain a sufficient 
wheel-guard (i. e., the timber at the edge of and above the level of 
the bridge flooring maintained for the purpose of deflecting or stop-
ping wheels which might come in contact with it). 
The Sleeper 'fiVas Rotten 
At the very point in the fence where the automobile went through, 
the sleeper and the sill upon which it rested were rotten (Tr., pp. 74-
76). The upright posts, to which the fence railings we~e nailed, were 
fastened to the sleeper. At the very place on the sleeper where the 
cornen post at the point where the automobile went through should 
have been fastened, the sleeper was so rotten that there was not any 
way to fasten the end of the corner post to it at all (Tr., pp. 75 and 
76). There was nothing to indicate this post had been bolted to the 
sleeper as the other posts were fastened; but on the contrary the 
.sleeper was so rotten that no nail or even a bolt would have held. 
When the Witness DeMott was asked if the guard-rail at this point 
were strong enough to stop a Studebaker automobile weighing about 
4,000 pounds sliding into it at the rate of five miles an hour at an 
angle of thirty degrees to the center of the road, he replied: 
"The end post, gentlemen, could not have been fastened 
in there strong enough to have withstood the slide of a 
Ford in there." ( Tr. p. 85 )-
.meaning that the sleeper was so rotten that nothing could be securely 
fastened to it. ' 
The Wheel-Guard Was Insufficient 
Although charged with the duty of maintaining a reasonable 
wheel-guard at the point where the automobile went through the 
guard-rail of the bridge, there was practically no wheel-guard what-
ever (Tr., p. 79). The surface of the road-way was almost level with 
/ 
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the wheel-guard at the point where the car went over (Tr., p. 79). 
On this subject, a member of the jury asked the following question 
(Tr., pp. 79-80): 
Q "Do you mean the surface of the road had practi-
cally gotten to the level of this (referring to the picture) ?" 
A "Yes, that is exactly what I mean . . . " 
Defendant's Witness Libby on cross-examination testified in part 
as follows: 
Q "On the left side going south there is very little 
railing above the surface, isn't there? 
A It doesn't look to be much. 
Q And of course if you only had an inch or two of 
wheel-guard, it would not be nearly so much use or wouldn't 
have nearly so much effect in deflecting a wheel as if it had 
the full six inches, would it? · 
A No, sir." 
He practically admitted negligent maintenance of the wheel-
guard. Counsel does not deny negligent maintenance, but 'seeks to 
escape the obvious result of liability on petitioner by· the specious 
argument that the automobile never got on the bridge, hence the 
wheels did not go over the wheel-guard. The testimony is that the 
automobile did get on the bridge, and its wheels must have gone over 
the wheel-guard (Tr., pp. 7, 44, 46, 63 and 67). If the wheel-guard 
had been even reasonably sufficient, the automobile would never have 
gone off the bridge. 
CONFLICTING TESTIMONY 
Although the defendant introduced numerous witnesses, the testi-
mony in this case is remarkably free from conflict. The gist of de-
fendant's testimony is: that some automobile left a track which veered 
to the right as it approached the bridge and showed evidence of the 
application of brakes ; that some automobile at some time scraped the 
' fence at the edge of the right-of-way, and that two posts near the 
entrance to the bridge had been struck, presumably by some auto-
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mobile;. that the Magagna automobile at the top of the hill was travel-
ing thirty-five or forty miles an hour (Tr., p. 201) ; but that it slowed 
down considerably before it got to the bridge; that when it went off 
the bridge it had slowed down to ten or fifteen miles an hour; that 
no automobile crossed the bridge immediately before the accident, but 
that the automobile of A. L. Faulconer drove up to the south end, 
and pulled to its right and stopped as the Magagna car reached the 
north end of the bridge; that the bridge timbers were sound. There 
is no denial that the wheel guard was only an inch or two above the 
surface of the roadway, instead of the six-inch minimum. 
It is, of course, needless to call attention to the fact that literally 
hundreds of automobiles passed across this bridge that evening and 
night, many of them stopping, some of which must have taken every 
conceivable pathway of approach and exit. Manifestly, it was impos-
sible afterward for anyone to definitely determine the track made by 
the Magagna automobile. Manifestly, it was impossible for anyone to 
say what automobile struck the posts. The evidence shows that two 
nights previous to this accident a G~orgia banana truck struck two of 
these posts (Tr., p. 177). The defendant's testimony, if given its full 
effect, still would fall far short of establishing contributory negligence 
on the part of A. W. Magagna. If he scraped the fence and struck 
the post, it was only due to an excess of caution in pulling too· far to 
his right, and a speed of from ten to fifteen miles at the entrance to 
the bridge would certainly not establish contributory negligence as a 
matter of law. 
However, since in this case there has been a verdict for the plain-
tiff, approved by the court, and a judgment entered thereon, the. entire 
testimony in this case must be viewed as upon a demurrer to the 
evidence, and we confidently assert that from this viewpoint the facts 
·as above stated are stated fairly, that they make out a case of liability 
upon the defendant, and negative any contributory negligence such as 
would bar rec~very. 
DEFENDANT'S T\tVO TI-IEORIES AS ASSERTED IN ITS 
PETITION 
(a) Defendant contends that, because its proof shows 
that in its construction this bridge complied with the sped- · 
fications of the Virginia State Highway Commission for 
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wooden bridges, it is absolved from liability, citing authori-
ties to the effect that where a structure is built with the 
approval of the proper public authorities it follows that such 
construction is proper and not negligent. 
Plaintiff does not rely upon the negligent construction of this 
bridge, but upon the fact that it was negligently maintained in the two 
particulars mentioned above. There is no evidence that this structure 
was approved by the Virginia State Highway Commission: hence, 
petitioner's authorities are not in point. But even if it had been so 
approved, the liability for proper maintenance would still remain. 
The Highway Commission's specifications call for a four-by-six-inch 
wheel-guard (Tr., p. 153), and the testimony is that at the point in 
question on this bridge, due to the negligent maintenance of th~ rail-
way company, the surface of the roadway was practically level with the 
top of the guard-rail. 
And there is certainly nothing in th~ Virginia State Highway 
specifications which sanctions the existence of a sleeper so rotten that 
neither nails nor bolts would take hold in it. 
(b) Defendant in its petition contends that it was re-
lieved from liability in this case because the automobile 
when it went over the side of the bridge was not under 
"complete control." 
Only a slight consideration of this contention shows it to be fal-
lacious. No automobile under "complete control" is going through the 
side of a bridge, nor will it even collide with the guard-rail or wheel-
guard. If an automobile is under such complete control as that it may 
be instantaneously stopped or its direction instantly changed as it 
crosses a bridge, there would be no necessity for either guard-rail or 
wheel-guard. If such theory were correct, the railroad company would 
discharge its full duty by simply marking for the eye the edges of the 
bridge; but such is not the law, as will be hereafter pointed out. A 
railroad company maintaining a bridge is charged with the duty of an-
ticipating what may reasonably be apprehended, and cannot expect the 
impossible. 
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THE LAW 
In the case of Norfolll & Western Ry. Co. v. Kelley, 153 Va. 713, 
the Supreme Court of Appeals of Virginia very carefully considered 
the duty owed by a railroad to the traveling public in the maintenance 
of a highway bridge over its right-of-way. ~his case contains a clear 
exposition of the law applicable to the instant case, and it was followed 
explicitly in the trial of this case and in the instructions to the jury. 
The following quotation from this case (pp. 718, 719) concretely 
states the law applicable to this case: 
"While as the ordinary means and instrumentalities of 
travel change, railroads must keep in mind the new methods 
• and instrumentalities of travel in the construction and main-
tenance of bridges carrying highways over their tracks, 
under ordinary conditions a railroad company is not charged 
with the duty of constructing and maintaining a fence, or 
railing and guard rail or other obstruction on such bridges 
which will insure that a fast moving automobile driven 
against the barrier will not crash over the guard rail along 
the floor surface and through the fence or railing and fall 
from the bridge. But the autmnobile is now the most 
common mode of travel on the highways and it is the duty 
of the company to erect and maintain on such bridges 
fences, or railings, and guard ra.ils along the floor or other 
obstructions which will enable a person driving an automo-
bile and using the highway in the ezercise of ordinary care · 
to travel over such bridges safely. There is no hard and 
fast rule as to the kind, character and strength of the fence, 
or railings, or guard rails or other: obstructions which must 
be erected and maintained ; but they must be sufficient to 
protect a person driving an automobile on the highw~y at 
the point at which the bridge is located in the exercise of 
ordinary care against ordinary contingenc~es or those which 
may be reasonably apprehended. The requirement calls for 
more than a. warning of the danger and a guide to the eye 
in lleeping to the roadway; and the duty of the railroad co~-· 
pany is not discharged by the erection and maintaining of a 
flimsy or rotten fence, or railing, prese1Zting a visible warn-
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ing and guide to the eye, and a guard rail along the floor of 
insufficient height to deflect the wheels of an automob.ile 
which may come in contact ~vith it when being dri1-•en over 
the bridge with ordinary care. Comstock v. Great Northern, 
Railway Co., 157 Minn. 345, 196 N. W. 177: Hardin v. 
Southern Railway Co., 36 Ga. App. 427, 136 S. E. 802; 
Bond v. Billerica, 235 Mass. 119, 126 N. E. 281; Kelsea 
v. Stratford, 80 N. H. 148, 118 Atl. 9; Medema v. Hines 
(C. C. A.), 273 Fed. 52." (Italics supplied.) 
ARGUMENT 
It was incumbent upon the plaintiff to establish primary negli-
gence on the part of the defendant, and the burden of proving such 
negligence rested upon the plaintiff. The plaintiff has borne this 
burden. It has been shown by competent testimony that the post to 
which the guard-railing was nailed, at the very point of the accident, 
rested against a sleeper whiCh was so rotten that there was no possi-
bility, by any means, bolts, nails or otherwise, of securely fastening 
the post to the sleeper. The other posts on the bridge were securely 
fastened to the sleeper by bolts, but the sleeper at this point was so 
rotten as to preclude any secure fasten~!lg. That such maintenance was 
negligent seems too plain to warrant argument. 
Although charged with the duty of maintaining a proper wheel-
guard to stop or deflect wheels of vehicles which might come in con-
tact with it, the defendant had allowed gravel and other extraneous 
matter to be imbedded upon its floor alongside the wheel-guard to 
such an extent as to render the whet:;l-guard practically level with the 
road surface at the particular point of the accident. On the opposite 
side of the bridge it was different. Attention is directed to the bridge 
photographs which plainly show how negligently this wheel-guard 
was maintained. 
Defendant in its petition contends that failure to provide a proper 
wheel-guard was not the proximate cause of the accident on the theory 
that the automobile went through the wing-guard rather than thro.ugh 
the side of the bridge. This a theory not supported by the evidence, · 
and is positively negatived by the evidence of P. F. l\iagagna (Tr., p. 
67), which, if read in connection with picture No. 2, clearly shows 
that the wheels of the automobile went over the wheel-guard. I-Iis 
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testimony (Tr., p. 63) is further to the effect that both front wheels 
were on the bridge flooring and hence must have gone over the wheel-
guard when the car left the bridge. That the automobile was on the 
bridge when it went through the rail also appears from the testimony 
on pages 7, 44, 46 and 63 of the Transcript. 
If the defendant were negligent in either particular, it would be 
liable, but we respectfully and confidentaly submit that the evidence 
clearly shows that it was guilty of primary negligence in both par-
ticulars. 
CONTRIBUTORY NEGLIGENCE 
We confidently assert that the plaintiff's testimony not only shows 
entire absence of contributory negligence, but on the other hand shows 
a high degree of caution. We assert that the defendant's testimony, 
even if it were not contradicted by plaintiff's testimony, fails to show 
contributory negligence such as would bar a recovery. In considering 
this question on the motion to strike out the plaintiff's evidence, the 
trial court said (Tr., p. 103) : 
"The testimony of both these men in the car is that 
while they had been approaching at some distance going 
thirty-five miles an hour, I think it is not evidence of neg-
ligence, running thirty-five miles an hour at that point. Ac-
cording to their testimony, they brought the speed of the car 
down to in the neighborhood of at least five miles an hour, 
which under all the circumstances, I do not think I could say 
as a matter of law constituted negligence. I think that also 
is a question for the jury on such further testimony as may 
be offered about the matter." 
Attention is directed to the whole of the trial court's ·opinion on 
this motion (Tr., pp. 100-103). 
The question of contributory negligence was submitted to the 
jury, as it properly should have been, and the jury's verdict approved 
by the court negatives contributory negligence. · · 
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CONCLUSION 
The plaintiff's testimony clearly proved the primary negligence of 
the defendant. Although the defendant's testimony conflicts, the jury's 
verdict has settled this conflict in favor of the plaintiff. If there was 
any evidence to establish contributory negligence. chargeable to the 
plaintiff, it likewise was in conflict with the plaintiff's evidence, and 
such conflict has been settled by the verdict of the jury, approved by 
the court, in favor of the plaintiff. 
The court's instructions were eminently fair to the defendant and 
strictly followed the case of Norfolk & Western Railway Co. v. 
J(elley, supra. Attention is directed to the court's verbal charge to 
the jury from the bench (Tr., p. 260-264 ), which amplified the 
written instructions, and certainly is in no wise unfavorable to the 
defendant. 
In the defendant's petition (p. 38), petitioner said: 
"The presence of the signs and their messages, showed 
beyond question that this stretch of road had been recog-
nized by the Highway authorities as one fraught. with the 
gravest danger, demanding that then, if ever at all, the 
driver proceed under complete control prepared to stop at 
the 'narrow bridge,' where another car already crossing 
would inevitably cause an accident." 
If the danger of this situation was so obvious to the Highway 
authorities, was not the defendant, Southern Railway Company, also 
charged with notice that this stretch of roadway, including their 
bridge, was "fraught with the gravest danger?" Should the Railway 
Company not have "reasonably apprehended" that an adequate wheel-
guard, and a guard-rail at least fastened to sound timbers, might be 
necessary to protect a driver using reasonable or even more than 
reasonable care for his own safety, and to save him from pl1;1nging 
into the abyss below? 
There is no new pprinciple involved in this case, the doctrine of 
the Kelley case, supra, as to the duties of the railway company, is 
plainly applicable, and we respectfully submit that upon the evidence 
in this case, the jury having be~n properly and fairly instructed, the 
jury's verdict was plainly right, should have been, as it was, approved 
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fuy the trial court, and that the def~ridant's petition. for a writ of err0r 
should be denied. 
Respectfully submitted, 
BARI<:SDALE & ABBOTT, p. q. 
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VIRGINIA: 
PLEAS before the Honorable Aubrey E. Strode, Judge of 
the Corporation Court of the City of Lynchburg, and duly 
appointed and commissioned by the Governor of Virginia, 
to hold the Circuit Court for the County of Amherst, on 
the 13th day of March, 1934. 
BE IT REMEMBERED, That heretofore, to-wit; on the 24th 
day of November, 1933, there was filed in the Clerk's Office of the 
Circuit Court of the County of Amherst a Notice of motion of Mrs. 
Muriel Magagna against The Southern Railway Company (a Cor-
poration), which Notice of Motion was duly returned executed by 
the Sheriff of Amherst County on the Agent of the Southern Railway 
Company, and is for certain damages to an automobile by reason of 
the said automobile having run off of an overhead bridge over the 
Southern Railway and onto the tracks of the said Railway Company, 
and which notice of motion is in the following words and figures, 
to-wit: 
1 * *I.N THE CIRCUIT COURT OF AMHERST COUNTY, 
VIRGINIA. 
MRS. MURIEL MAGAGNA 
vs. Notice of Motion for Judgment. 
THE SOUTHERN RAILWAY COMPANY, 
(a corporation) . 
TO THE SOUTHERN RAILWAY COMPANY: 
PLEASE TAKE NOTICE, that on the first day of the Decem-
ber term 1933 of the Circuit Court of Amherst County, Virginia, in 
the courthouse thereof, at ten A. M., or as soon thereafter as I may 
be heard, I shall make a motion in said court for a judgment against 
you in the sum of $1 ,000.00, for property damage suffered by me 
resulting from your negligence as follows, to-wit: 
That many years ago, to-wit, twenty-five years, the County of 
Amerst constructed a public highway leading from Amherst, Vir-
. ginia, to Lynchburg, Virginia; that said highway crossed your right-
of·way, theretofore established, at a point in the County of Amherst 
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about one mile north of Monroe in said county; that said County of 
Amherst constructed, or caused to be constructed, at said point, as a . 
part of said highway, an overhead bridge across your railroad 
tracks; 
2* *That it then and there became, ahd was, your duty to 
maintain said bridge in a reasonably safe condition for the 
passage of the public;· it became, and was, your duty to maintain 
proper fences of railings, and guard-rails along the floor, or other 
obstructions, such as to enable a person driving an automobile and 
using the highway, in the exercise of ordinary care, to travel over said 
bridge safely; · 
That you did maintain said bridge but your maintenance thereof 
was negligent as hereinafter stated; that your dutiesl aforesaid were 
continuing duties and continued up to, -and at the time of, the damage 
sustained by me as hereinafter described; 
That on the evening of, to-wit, September 28, 1933, about, to-
wit, 7 :15 P. M., after it had become dark, my brother-in-law, Aloysius 
W. Magagna, was operating my seven-passenger Studebaker President 
seqan, accompanied by my husband, Peter F. Magagna, traveling along 
said highway from Amherst in a southerly direction toward fhe City 
of Lynchburg. Said automobile was in excellent mechanical condition 
and my said brother-in-law was operating the same in a careful and 
prudent manner. As he approached the said bridge, at a distance of, 
to-wit, one hundred and ten feet, he noticed the lights of an automobile 
approaching said bridge from the opposite direction and ap-
3* plied his brakes *and slowed down to, to-wit, fifteen miles per 
hour. He continued to decrease the speed of the said automo-
bile as he continued to approach said bridge, and when he reached a 
point, to-wit, twenty feet away from said bridge, he noticed that it 
was not wide enough for two automobiles to safely pass each other 
on the said bridge, and as the approaching automobile was entering 
same he turned said automobile which he was operating to the right 
in order to avoid colliding with the approaching automobile, and 
further diminished the speed of the automobile which he was operat-
ing. When the said approaching automobile passed the automobile 
which he was operating, near the northern end of said bridge, he was 
operating said automobile at a speed of from, to-wit, two to five 
miles per hour. He turned the said automobile to the left in order to 
enter said bridge. A light rain was falling and at the entrance to said 
bridge there was an accumulation of oil, grease and mud, and as the 
entrance to said bridge is from a sharp decline, said automobile which 
my said brother-in-law was operating began to slide to its left and he 
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was unable to deflect it from the direction in which it was sliding by 
reason of the slipperiness of the highway. Despite his efforts to turn 
or stop it, it continued to slide very slowly, at a speed of not over, 
to-wit, two to five miles per hour, into the left hand railing of 
4* *the said bridge in the direction in which he was going, near 
the northern end thereof; 
That although it was then and there your duty to maintain said 
bridge with the necessary fences or railings, and guard-rails along 
the floor, or other obstructions, such as to enable said Aloysius W. 
Magagna, and others using the highway, in the exercise of ordinary 
care, to travel safely over said bridge, nevertheless, in violation of said 
duties, and in reckless disregard thereof, you totally failed to provide 
a proper guard-rail or a reasonably safe fence or railing. You care-
lessly and negligently failed to provide a sufficient guard-rail. Your 
fence or railing at that point 'was negligently constructed, insufficient 
in strength, rotten and decayed. · 
Although my said brother-in-law operated said automobile at all 
times herein described with due and reasonable care, yet by reason of 
your negligence as aforesaid, said automobile which he was operating, 
although proceeding very slowly at a rate of speed not over, to-wit, 
two to five miles per hour, went through the said fence or railing and 
proceeded to roll down the almost perpendicular bank of distance of, 
to-wit, thrity feet, onto and against your rails and cross-tires 
5* directly *beneath the said bridge. 
Said automobile was violently stopped by its impact 
against your cross-tires and rails, and by reason of this violent col-
lision and the injuries sustained by it in goin·g over and down said 
bank, said automobile was wrecked almost beyond repair and to the 
extent of said sum of $1,000.00. 
By reason of said damage to my said automobile, I shall make a 
motion for a judgment against you in the sum of $1,000.00 as afore-
said. 
MURIEL MAGAGNA. 
By Counsel. 
BARKSDALE & ABBOTT, p. q. 
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6* *IN THE CIRCUIT COURT OF AMHERST 
COUNTY, VIRGINIA 
SOUTHERN RAILWAY COMPANY 
Ads. Grounds of Defense 
MRS. MURIEL MAGAGNA 
Upon the trial of this case the defendant will rely upon the fol-
lowing grounds of defense: 
( 1) The defendant has been guilty of no negligence, as alleged 
in the notice of motion, and denies all the allegations thereof. 
( 2) The defendant has maintained the said bridge and its ap-
proaches in the condition required by Ia~? and so as to enable travelers 
to pass safely over the same. 
( 3) The alleged failure of this defendant to provide a proper 
or sufficient guard-rail, or a reasonably safe fence or railing, or to 
maintain the same in proper condition, was not the proximate cause of 
the injuries complained of, and in no wise contributed thereto. 
( 4) The plaintiff was guilty of negligence solely causing or 
proximately contributing to the injuries complained of, in this, to-wit: 
That the driver of the automobile in which the plaintiff was 
riding drove and operated the same recklessly and at an excessive and 
improper rate of speed and failed to keep the same upon the 
7* right-hand side of the highway *and failed to operate the same 
with the degree of care and caution necessary and proper 
under the circumstances then existing, and as a result of his negligence, 
either in driving the same recklessly or at an excessive and improper 
rate of speed, or too rapidly, or in failing to keep the same upon the 
right-hand side of the highway, or by his negligent tnanipulation and 
management of the said car, the said driver failed to drive the same 
into the entrance to said bridge and drove the same off the highway, 
at the said entrance, and ran the same into the wing panel of said 
bridge, at an excessive, ·improper and negligent rate of speed, in excess 
of that which the said railing was required by law to withstand, under 
the circumstances then existing, and as the sole result of such negli-
gence on the part of the said driver the said car broke through the 
said railing and went down the embankment, which said negligent 
operation on the part of the said driver solely caused, or proximately 
contributed to, the injuries complained of; which said negligence of 
the driver of the said automobile, under the circumstances then exist-
ing, bars any recovery on the part of this plaintiff. 
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And the negligence of the said plaintiff in the respect aforesaid 
solely caused or proximately contributed to the injuries complained of, 
and bars any recovery on account of this plaintiff. 
8* * ( 5) Such other grounds of defense as may be assigned 
at any time before trial. 
SOUTHERN RAILWAY COMPANY. 
HARRISON, LONG & WILLIAMS, p. d. 
Amherst Circuit Court Filed by leave of Court Jan. 31, 1934. 
W. E. SANDIDGE, Clerk. 
9* *IN THE CIRCUIT COURT FOR THE COUNTY 
OF AMHERST 
MURIEL MAGAGNA 
v. Stipulation 
SOUTHERN RAILWAY COMPANY 
It is stipulated and agreed by the parties, by counsel, that, under 
the circumstances of this case, any negligence on the part of the 
driver of the plaintiff's car which caused or contributed to the injuries 
complained of is to be imputed to the plaintiff and will bar her re-
covery. 
10* *And at another day, to-wit: 
VIRGINIA: 
A. D. BARKSDALE, 
Attorney for Plaintiff. 
S. H. WILLIAMS, 
Attorney for Defendant. 
At a Circuit Court of the County of Amherst, continued and 
held, at the Courthouse thereof on Tuesday, the 30th day of January, 
in the year of our Lord nineteen hundred and thirty-four. 
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MURIEL MAGAGNA 
vs. Motion for Judgment for Damages to an Automobile 
SOUTHERN RAILWAY COMPANY 
This day came the parties, by their attorneys, and the defendant 
for plea says that it is not guilty in manner and form as the plaintiff 
in its notice of motion for judgment against it hath alleged, and of 
this it puts itself upon th6 country and the plaintiff likewise. And 
the defendant also filed its plea of Contributory Negligence and its 
grounds of defense in writing, to which plea the plaintiff replied 
generally. And thereupon came a jury, to-wit: C. M. Bradley, Henry 
Gouyer, Jr., Thomas L. Smoot, W. A. Dodgion, H. C. Patteson,. 
A. D: Trevey and J. W. Crawford, who having been selected, tried 
and empaneled in the manner directed by law from the veniremen 
regularly; and duly summoned to this t~rm, were duly sworn well and 
truly· to try the issue joined, and a true verdict to render ac-
11 * cording to the law and the evidence, and thereupon *having 
partly heard the evidence, were adjourned until tomorrow 
morning at 9 :30 o'clock. 
Upon the completion of the plaintiff's testimony, the defendant, 
by its attorneys, moved the Court to strike out all of the evidence of 
the plaintiff as not sufficient to support a verdict, which motion the 
Court overruled, to which action of the Court in overruling said 
motion, the defendant, by its attorneys, excepted. 
12* *And at another day, to-wit: 
VIRGINIA: 
At a Circuit Court of the County of Amherst, continued anct· 
held, at the Courthouse thereof on Wednesday, the 31st day of 
January, in the year of our Lord nineteen hundred and thirty-four. 
MURIEL MAGAGNA 
vs. Motion for Judgment for Damages to an Automobile 
SOUTHERN RAILWAY COMPANY 
This day came again the parties, by their attorneys, and the 
jury sworn on yesterday for the trial of this case again came into 
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Court pursuant to. adjournment, and having fuHy heard the .evidence 
and arguments of counsel, were sent ·to their :room to consider of their 
verdict, and after some time spent therein, returned into ·Court .and 
·rendered the ·following verdict, to-wit: "We the jury f:i.111d im tln:e 
.plaintiff to amt. of $1,000~00 One Thousand Dollars. (.Signed~ .H. C. 
Patteson, Foreman." 
Whereupon the defendant moved the Court to set aside the ver-
dict of the jury ·on the ground that it is contrary to the law ;and the 
evidence and without ·evidence to support it; is contrary to a prepon-
derance of the· evidence.; and fm: exceptions noted during .the trial, 
which motion ~s set down for ·argument, and .this case is coo-
13* tinned therefor until. the *next regular term .of this Court. 
14* *And now on ithis ~day, to-wit: 
VIRGINIA: 
At a Circuit Court ,of .the County of Amherst, continued and held, 
at the Courthouse thereof on Tuesday, the 13th day of March, in the 
year of our Lord nineteen hundred and thirty-four. 
MURIEL MAGAGNA 
v. Order 
THE SOUTHERN RAILWAY COMPANY 
This day again came the parties by their attorneys .and. argued 
the motion heretofore made by the defendant to set aside the verdict 
of the jury and enter' up ·final judgment for the defendant, 0t1 the 
ground that the same is contrary to the law ancl the evidence and 
without evidence to support it; for errors in giving, refusing and 
modifying instructions and in the admission and •exclusion of evi-
dence, as noted, during the progress of the trial, and in ~efusing ~o 
exclude from the eonsideration of the jury certain pieces of lumber 
introducted by the witness P. F. Magagna; because the testimony 
fails to show ny. negligence on the part of the defendant, which con-
tributed to or pr.oximately ·caused the injuries complained of; because 
the evidence shows that the driv:e~ of the car was guilty of . 
15* negligence, which the *jury should have found, contributing to 
or solely causing the injuries complained of, which said con-
tributory negligence ba·rred any recovery in this case by reason of the 
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. joint venture by the plaintiff and the driver of the car as stipulated by 
· the parties to this cause; which motion the court does overrule, and it 
is considered by the court that the plaintiff, Muriel Magagna, recover 
·against the defendant, The Southern Railway Company, the sum of 
$1,000.00, the damages by the jurors in their verdict ascertained and 
assessed, with legal interest thereon from January 31, 1934, until paid, 
-and her costs by her about her motion in this behalf expended. 
To the action of the court in overruling said. motion and in _, 
entering the aforesaid judgment against the defendant, the defendant, 
by counsel, excepts, and having signified its intention of applying to 
the Supreme Court of Appeals of Virginia; for a writ of error and 
supersedeas to this judgment, the same is accordingly suspended for a 
period of ninety (90) days fronl this date, upon the defendant or 
someone for it entering into a suspending bond in the sum of $150.00, 
conditioned according to law. 
16* *IN THE CIRCUIT COURT OF AMHERST 
COUNTY, VIRGINIA 
MRS. MURIEL MAGAGNA 
v. Record 
SOUTHERN RAILWAY COMPANY 
Stenographic report of the testimony and other incidents of the 
trial of the above entitled case, which was tried on the 30th and 31st 
·days of January, 1934, in the Circuit Court of Amherst County, Vir-
ginia, before Hon. A. E. Strode, Judge of the Corporation Court of 
the City of Lynchburg, Virginia (sitting for Hon. B. T. Gordon), and 
Jury. 
PRESENT: 
Messrs .. Barksdale & Abbot (Mr. Barksdale) for the 
plaintiff. 
Messrs. Harrison, Long & Williams (Mr. Williams 
and· Mr. Robertson) for the defendant. 
-17* *NOTE: After the jury was selected and sworn, open-
ing statements were made by Mr. Barksdale, on behalf of 
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the plaintiff, and by Mr. Williams, on behalf of the 
defendant. 
A. W. MAGAGNA, 
a witness on behalf of the plaintiff, being duly sworn, testified as 
follows: 
Examined by MR. BARKSDALE: 
Q You are Mr. A. w: Magagna? 
A I am. 
Q Where do you live? 
A Wyoming, Pennsylvania. 
Q Were you driving through here on the 28th of September? 
A I was. 
Q Whose automobile were you in? 
A Mrs. Muriel Magagna, the wife of my brother. 
Q What kind of automobile was it? 
A Studebaker seven passenger Straight-S sedan. 
Q Was the car in good condition? 
A It had just been inspected according to the highway regula-
tions of Pennsylvania four days prior. 
Q Was it in very good condition? 
A Very good. 
Q Were you operating the car or driving it when it came 
18* *through here? 
A I was. 
Q Where had you come from and where were you going? 
A I had left New York the day prior to the accident, and we 
were on our way to Augusta, Georgia, by way of Greensboro, North 
Carolina. 
Q Were you on business or were you on a pleasure trip? 
A Business. 
Q You and your brother were interested in the business? 
A Yes. 
Q Well, now, what was the condition of the weather? 
A It had been raining intermittently from before we hit Cul-
pepper on down,.and rained a few minutes and would stop--drizzling. 
Q You passed on through the town of Amherst, I suppose? 
A We did. 
Q What time did you reach the vicinity of the Monroe bridge? 
A Between 7 :00 o'clock and 7 :30, I imagine. 
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Q Was it dark? 
A It had gotten dusk a few minutes before we hit Amherst and 
had been dark maybe twenty or twenty-five minutes. 
Q Did you have your lights on? 
A We did-full headlights. 
. . . Q I wish you would start at the time you reached .the ~iV.icin­
ity of the Monroe bridge, and tell the gentlemen .of the 
19* *juryand the court just what happened? 
A There was a sort of grade as you approached -the 
bridge going south, and I was traveling at a speed around thirty-
five miles an hour. 
Q Let me interrupt you just a second. 
MR. BARI<SDALE: lf your Honor ·please, by 
.e~:greement of counsel these pictures may be i.ntuodllloed in 
evidence. 
' THE COURT: How ma~y .of them .ar..e there? 
MR. BARI<SDALE: There are seven. 
' THE .COURT: All right. 
NOTE: The· pictur.es r:ef.er.red .to .ar.e marked Ex-
hibits Nos. 1, 2, 3, 4, 5, 6 and 7. 
By MR .. BARI<SDALE: 
Q . All right. 
-~~ A We were traveling down, and when I hit the ·grade w.e were 
traveling at a speed of about thirty-five miles an hour. I was braking 
cuntiuuously going down, and I noticed a car coming on the other 
side--· 
THE COURT: (Interposing), I dQ. not think the 
jury will be able to look at the pictures and follow the wit-
ness at . the same time. 
MR. BARKSDALE: Yes, we will. w.ait. (Pause). 
By MR. BARKSDALE: 
Q All right, sir., go ahead now. 
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A I was braking, applying my. brakes lightly, all the 
20* *way down the grade, and when I was in a distance of about 
110 feet I noticed this car comirtg on to the bridge, and I got 
over on the righthand side of the road and kept slowing the car down 
as I progressed, and got within a distance of about forty or fifty feet 
of the bridge, and had to apply the brake a little harder, and got the 
car down to· a speed of around fifteen miles an hour, and I noticed 
then that it was a one-way bridge. The car coming towards me was 
proceeding very slowly. As I got in a radius of about forty feet of 
the bridge I applied the brakes very hard, which had a tendency of 
swinging my car towards the right, and as I got over towards the 
right; to avoid hitting the side, I practically brought the car to a 
stop, and when I say stop I mean practically five miles an hour. In 
the meanwhile, the car coming off the bridge had time to pass, and, 
as I attempted to swing to the left, the front wheels, because of a mud· 
deposit, or due to dampness on t~e road·, the front wheels would not 
get the traction, and as I come to the left and attempted to turn to 
rhe ri·g-ht the wheels would not take, and the car progressed towards 
the left of the bridge, and as it hit the wood structure of the bridge 
I remember turning the ignition off, and the ..:ar went over, and 
something hit me at that particular juncture. Bdorc it hit me, I 
remember a train whistle. Something hit me acres;; the head, and I 
~as knocked unconscious. When I came to I was being pulled up 
the track about fifty or seventy-five feet away from the 
21 * *automobile by my brother, and, as I regained consciousness, 
this train was going by. My brother--
Q (Interposing) I do not think it necessary to go any further 
in point of time in this suit. This is purely for the property damage. 
What happened to the automobile and when did yon come to a stop, 
if you know? Y ott said after the lick you got ?OU w'er~ Lmeonscious; 
did you regain consciousness while in the cut? 
A Yes, I regained consciousness, and I remc:mbt~r there were 
several! railroad· men besides my brother he!ping walk me hack and' 
forth to· get my oalance, and then they leaned' m'e against the 5ide of 
the en1bankment there, when I had an OP!)Onunity of viewing tfre 
automobile. The automobile had imbeded a part of it:;elf ·under the 
ties and the railroad track. 
· Q As you went down the road: approaching the bridg~: did· you 
at any time go off the road to the right or left before reaching the 
bridge? 
A No, I did not. 
Q Was your car out of control' at any time·? 
A Absolutely not. 
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Q Were you traveling at an excessive rate of s~Jeed at any time 
going down there? 
A No. I was traveling very cautiously because this road is 
quite a winding sort of road all the way in, and I was driving txceed-
ingly careful all the way. 
Q I am not sure whether you testified, or not, at what 
22* *rate of speed you were traveling as you came into the bridge · 
entrance? 
A When I was in the neighborhood of thirty or forty feet of 
the bridge I was traveling about five miles an hour. I could not have 
been traveling over that. 
CROSS EXAMINATION 
By MR. WILLIAMS: 
Q Mr. lVIagana, as you had passed Amherst and Sweet Brier 
and were, say, quarter of a mile or so from this bridge, or less dis-
tance than that, you were traveling along, you say, at about thirty-
five miles an hour ? 
A I was. 
Q As you got closer to the bridge, a distance say of about 40() 
feet from it, did you notice any signs on the side of the road? 
A I did not. 
Q You did not see any signs at all? 
A .No. 
Q Your headlights were burning? 
A Yes. 
Q You do not remember seeing any signs at all 400 feet of the 
bridge and the approach? 
A No. 
Q You will not deny that signs were there? 
A That I don't know. 
23* *Q You just don't know, but you will not deny that they 
were there and were there at the time you went through this 
railing? 
A I don't know. 
Q In any event, you did not see any sign? 
A At that distance from the bridge? 
Q Yes. 
A No. 
MR. BBARKSDALE: How far? 
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MR. WILLIAMS : Four hundred feet. 
Q (Mr. Williams) As you got three hundred feet, did you see 
a sign "Slow Bridge Ahead?" 
A No, I did not. I was applying the brakes and watching the 
road very carefully. 
Q Why were you applying the brakes? 
A Because I knew I was on an incline. 
Q Were you simply holding the car at a speed of 35 miles an 
hour? 
A I was dropping down on the speed. 
Q Why? 
A Because of the road being so winding all the way in, I 
.was careful, and I didn't know what might be at the botttom. 
Q Had you proceeded at such a gait as that all the way from· 
Culpepper? 
A I would say I had not gotten above thirty-five miles an hour 
all the way from Culpepper. 
24* *Q Where had you spent the previous night? 
A In Washington, D. C. 
Q Had you had any business between Washington and Am-
herst? 
A No . 
. Q Did you stop in Culpepper? 
A No. 
Q You drove straight on through? 
A Yes. 
Q What time did you leave Washington? 
A As I recall, we left Washington around noon. 
Q And every time you had come to a hill had you reduced the 
speed of the car until you got to the bottom ? 
A I will say I am a very slow driver, and I was driving very 
cautiously all the way. My brother had driven the day previously 
from New York to Washington, and I was driving from Washington. 
Q Had you ever driven over this particular road before? 
A No, but I had driven in the south quite often. 
Q So you had never driven this road? 
A No. 
Q You say you saw no sign when you were in three or four 
hundred feet? 
A No. 
Q How far were you from the bridge when you first saw the 
bridge? 
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25* *A I noticed this car coming at a sort of right angle and 
then swing on to the bridge, and I knew that there must be a 
point of cttFve there and gripped my eyes on the road, and I would 
say I was about 110 feet. 
~- Why do you say 110 feet? 
A I imagine about 110 feet. 
Q Why not 115 or 100? Why do you say 110? 
A When you take the highway driving into consideration, I 
figulie I was about in the neighborhood of eight or ten car lengths 
from the bridge. 
Q Eight or ten car lengths when you saw the lights of the other 
car? 
A Swing on to the bridge. . 
Q When you realized that that car was con1ing on the bridge, 
how far were you then from the bridge? 
A I would say eight car lengths' distant. 
Q· Then. your headlights were full upon the bridge? 
A Yes. 
Q You. knew the bridge was there? 
A Yes. 
Q And you could see it very dearly? 
A No. 
Q Why? 
A I had my eyes on the road, and as this car swung on the 
bridge I didn't know that it was a one-way bridge until I got in sixty 
feet of it. 
26* *Q When this car came towards you, you drove about 
forty feet without knowing what was ahead of you? 
A · No. I knew that there must be quite a curve there and I 
got my car in perfect control to handle. . 
Q You were getting your car. under control to make a curve. 
Did: yow know that there was a bridge ahead .of you which is called 
a· naurow bridge ? 
A From sixty to a hundred and. ten feet I did. 
Q You knew what? 
A I knew· I had a narrow bridge, but I didn't know whether 
it was a one-way bridge, but I knew it was a very narrow bridge. 
Q How did you know that? 
A l sa-w the road going in. this direction, sort of bucking in. 
Q When you were one hundred feet away from the bridge you 
saw the road converging in? 
A Yes. 
Q You saw that when you were 110 feet away?· , 
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A I say between 60 and 11 o~ 
Q Why do you say between 60 and 110? 
A My mind went back to it when I was laid up at the hotel, 
and I went back this morning, and I am going according to memory. 
Q Did you know or realize you were approaching a narrow 
bridge until that car coming in the opposite direction passed 
27* *by you? 
A I knew it before. the car passed that it was a narrow 
bridge. 
Q So· you were 110 feet away? 
A Between 60 and 110. 
Q What did you do then when. you knew it was a narrow 
bridge? 
A When I saw the road buckling down, or coming into the 
bridge, I got way over on my right side and I almost brought the 
car to a stop. 
Q Why did you bring the car to the right side? 
A So that he could swing by. 
Q Were not you already on the right side? 
A Yes, but I mean even more so. 
Q So, when you were about one hundred feet away, you cleared 
the car more to the right? 
A · No, when I was about forty feet. 
Q About forty feet away. Hadn't the car passed you at forty 
feet? 
A No, it had not. 
Q I understand you to .say it w~s somewhere between 60 and 
110 feet you could see the bridge? 
A The entrance to the bridge. 
Q Why was it you couldn't see it before? 
A Because I had my eyes right on the road. As I said, 
it had been sprinkling, and I was watching the road very 
28* *carefully. 
Q You had your eyes on the road and didn't see more 
than 110 feet ahead of you; is that correct? 
A I saw the car coming up, which was more than 110 feet, 
which was at right angles, but I did't know whether the road kept 
running up, or whether it was' an intevsection, but when the car aame 
up and swung on the bridge I became aware that there was-- quite a 
curve. At first I thought it was an intersection on the other side. 
Q So, from 110 feet from the other side you· were not look-
ing--
A (Interposing) No, that is not cor,rect. 
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Q I would like for you to set me right. I understood you to 
say you did not see the bridge until you were 110 feet from it? 
A The bridge itself. 
Q I am asking you why didn't you see it before 110 feet? 
A I noticed this automobile coming up, which was more than 
110 feet, on the other side of the bridge, coming at right angles, and 
I thought there was an intersection there. 
Q Why hadn't you seen the bridge before you got in 110 feet 
of it? 
A Because I just hadn't. I noticed the car coming at right 
angles, and I watched that, wondering whether it was an intersection 
or what was taking place, and, as I saw the car swing on the 
29* bridge, I knew that there was quite a curve *there. 
Q So, until you got 110 feet from the bridge, you 
didn't know that there was a bridge there; you were not looking 
more than 110 feet ahead of your car? 
A I was. 
Q Why didn't you see the bridge? 
A I was looking at the other car, and I thought there must be 
an intersection there. 
Q So you were not looking where you were going? 
A I was looking both places. I imagine 110 feet from the 
bridge, I would say I was about 200 feet when I noticed· the car 
coming up on the other side of the bridge, but at that time I didn't 
know that the road swung across the bridge or whether it continued 
right along and that the intersection was not there. 
Q So the first thing you saw was the car coming from your 
right at some two hundred feet from the bridge, and until you were 
in two hundred feet from it you didn't see the bridge? 
A I saw the bridge, but I didn't know it was a one-way bridge. 
Q Now, we are making progress. You admit you saw the 
bridge tnore than 110 feet away? 
A Not very much. 
Q How much? 
A I would be only assuming. 
30* *Q I don't want you to assume. I want you to state 
what you remember as a fact? 
A I am positive that I noticed the bridge around two hun-
dred feet or 210 feet. 
Q Then you will add 100 feet to what you said. Instead of it 
being 110 feet away, you saw it 210 feet away? 
A Yes. 
Q You saw it was a bridge? 
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A Yes. 
Q And it came within your headlights? 
A Yes. 
Q Were not you able to gauge, by looking at it, how wide it 
was? 
A No. 
Q Couldn't you see the road on the other side and the stgn 
which said turn to the right? 
A No. 
Q Why didn't you? · 
A Did you say there was a sign on the other side of the bridge? 
Q I am asking you? 
A When I got to the point when I noticed the headlights swing 
on the bridge, the car was coming on the bridge and more than likely 
blotted out the view of this sign, and I couldn't see it. If the car was 
coming across the bridge it more than likely obstructed the 
view. 
31 * *Q Although you were looking straight down the road 
and straight through this bridge, you did not see any sign 
there? 
A No. 
Q I will ask you to look at that picture there and state whether 
that is the view you got of the bridge? 
A You must realize it was dark. 
Q Didn't you have headlights? 
A Yes, but you know headlights are focused in Pennsylvania 
a certain distance. 
Q Oh, you have a Pennsylvania focus on your headlights? 
A I imagine it is uniform throughout. 
Q Then you cannot see very far? 
A I don't know how far. 
Q Could -you see 110 feet ? 
A I could. 
Q Could you see 200 feet? 
A I could. 
Q Could you see 300 feet? 
A That is doubtful. 
Q So you have lights which do not show objects 300 feet ahead 
of you? 
A It is doubtful, and when I say doubtful I am not positive 
about it. 
Q So your headlight would not show the bridge when you were 
300 feet away from it? 
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A I don't know. 
32* *Q At any rate, you: didn't see it? 
A I did not. 
Q I ask you to look at picture No. 2 and see H you cl'o net see 
a sign on the other side ? 
A Yes, but the way it slants it would be obstructed by an auto-
mobile coming to it. 
Q But I understand you to say when you. were 20@ feet away 
the automobile had not started on the bridge? 
A When I was 110 feet, the automobi·le was on the bridge. 
Q How far were you away when the aut0mobile started on the 
bridge? 
A I will say about 110 feet. 
Q Now, wait a minute. You just said the automobile was on\ 
the bridge at 110 feet; how far were you away when he passed· that 
sign? 
A When he passed that sign? 
Q Yes. 
A I imagine about 120 feet away. 
Q So, before the automobile got there, you were 120 feet away 
from this sign and nothing between you and the sign? 
A That is correct. 
Q Why didn't you see it? 
A I didn't see-it. 
Q You just didn't, did you? 
A No, I did not. 
Q You first saw the automobile, you say, at 210 feet 
33* *from the bridge and: you: pulled over fur.ther to· the right? 
A No, I did not. 
Q You did not say that?. 
A No, I did not. I said as the car st!arted to· come off the 
bridge I was within about thirty or forty feet when 1 pulled way off 
to the "right. 
Q Thirty or forty feet as he came off the br.idge? 
A Yes. 
Q So, as he came off the bri~ger you were thirty- er forty feet 
away? 
A Yes. 
Q How fast were you running when that car passed y0u•? 
A Abeut five miles an hour. 
Q You want the jury to understand you had forty feet, t!ravel-· 
ing at five miles an hour,. to- hit a. f0u:uteen foot bria:ge and· didn~t hit 
it; is that right? 
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A Let me explain the statement, if I .may: As I noticed the 
road tapering in I swung the car sharply to the left and took my foot 
off the :brake--
Q (Interposing) Why did you swing it sharply to the left? 
A So I could swing over and on to the bridge. As I attempted 
t<i> ~cut to the right, the front wheels would not take traction, and the 
car nosed itself to the rail. 
Q At that speecd all the .time? 
A I imagime I must have been ·going seven or eight miles an 
hour when I dropped over. 
34* *·Q Whem you were £0rty (i)r fifty feet away from the 
bridge, tfuere was nothing ·betw.een you and the bridge ? 
A The car had just come off and passed me. 
·Q Wlilen you were forty feet 'f·rom the bridge, there was nothing 
between you· and the bridge? 
A Do you mean on the highway? 
Q Exactly? 
A The car was past me. 
Q Answ.er .the question. When you were forty feet from the 
ibridge, was there anything ·between you .and the bridge? 
A I said thirty or fo.rty feet-no. 
Q There was nothing? 
A Nothing directly in front of me. To my left the car was 
passing me. 
·Q Where were you with '!espect to the center -of the highway? 
A With respect to the center of the highway r was to the right 
of it. 
Q Still on .tJbe hard surfaced road? 
A No; I was over on the ground. 
,Q ·Oh; you were on the shoulder .o.f .the road back forty feet? 
A Yes. 
Q As a matter of fact, .didn't you g~t -off the hard surface at 
least .one hundred ieet fr.om the bridge? 
A No, I did not. 
35* *Q How far were you from the bridge when you did 
get .Qff the hard surface? 
A About thirty to forty feet. 
Q So you were still getting off the hard surface when the car 
passed you? 
A Yes. 
Q And you were thi11ty ·or forty feet from the bridge when you 
;got off the hard· sur.face ·? · 
A Yes. 
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Q How did you happen to get off the hard surface? 
A To make room so this car could get around me. 
Q Do you mean to tell the jury you had to get off the hard 
surface, when you were thirty or forty feet from the bridge, while 
the car passed you? 
A Yes. I was watching this car and also my side of the road 
at the same time. 
Q You knew that there was plenty of room for both cars? 
A I did not. There seeme_d to be a tapering as I approached 
the bridge. 
Q Before that car got to you, did you, or not, know that there 
was plenty of room on the road for ·you and the other car? 
A I knew that there was plenty of-when I say plenty of room, 
I knew if we got to our respective sides that we would have room. 
Q Without getting off the hard surface? · 
36* *A That I didn't know. 
Q That you didn't know? 
A No, because I got slightly off the road. 
Q Do you mean to tell me you didn't know that there was room 
on the hard surface for you and one more car when you saw that 
car coming? 
A No. 
Q Didn't your lights show it? 
A As I said before, I couldn't because the road was tapering in. 
Q You knew, when you got to where it tapered, you would 
have to taper, toq? 
A Yes. 
Q . Up to that point did you know that that road was wide 
enough for you and another car? 
A Yes, I expected it would be. When I say I expected it would 
be, when we got to our respective sides. 
Q Do I understand you to tell us that seeing some distance 
'"'ahead that the road tape~ed in, that that was your reason for pulling 
to the right? 
A Yes. 
Q So when you saw the road getting narrower you pulled to 
the right? 
A Yes. 
Q Although you knew you would have to pull back? 
A Yes. 
37* *Q Although your headlight would have shown, if you 
had looked, you didn't know that there was room for you and 
another car? 
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A I did not. I knew that there was room to get by, but we 
would have to get on the respective sides. 
Q How far were you from the bridge when you pulled to the 
right and got off the hard surface? 
A Between thirty and forty feet. 
Q You were between thirty and forty feet when you pulled 
off to the right? 
A Yes. 
Q And got off on the shoulder of the road? 
A Yes. · 
Q Do you know how wide that road is there? 
A I do not. 
Q Do you think that this road for one hundred feet back was 
narrow for two cars to pass? 
A No. 
Q Did you think it was plenty broad for two cars to pass? 
A Yes. 
Q Why did you pull off then? 
A I noticed the tapering end as I brought my car down to about 
five or six miles an hour. 
Q I believe you said that at one point there on your 
journey you braked hard and went to your right, and your car 
38* *almost stopped; is that right? 
A Almost brought it to a stop. 
Q What do you mean? 
A Down to five miles an hour. 
Q How far were you from the bridge then? 
A Between thirty and forty feet. 
Q Between thirty and forty feet you were down to five miles 
an hour? 
A Yes. 
Q Could you stop the car then? 
A Right at that particular point? 
Q Yes. 
A That I don't know. I tried to stop the car when I swung off, 
and I saw it. wouldn't take the traction. 
Q When you say it would not take the traction, do you mean 
your wheels were sliding? 
A After getting to the left and tried to cut to the right to 
approach the bridge, it was traveling very slowly, but at the same 
. time the momentum of the car was carrying me to the lefthand edge. 
Q Your car was skidding, wasn't it? 
A The front part was sliding. 
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,Q When you. say skidding,, your car was where y0u could not 
guide it? 
A I wiU not say skidding but sliding. 
Q I believe you stated that your car was under control 
39* *then? 
A When I say under control, if I had any occasion or 
small place to have stopped, it would have been under perfect 
control. 
Q It would hav:e been under perfect control if you had had 
something to control it? . 
A I want to amend that statement: When I say the car was 
skidding it was not skidding but slipping. 
·Q Stop a moment; what is the difference between skidding and 
slipping? 
A I had my wheels cut to the right for the entrance to the 
br.idge, bat it would not take the traction and it kept slipping to tny 
left. 
Q You say you had your wheels cut to the right for the 
entrance .of the ·bridge? 
A Yes ; I swung to the left and then .to the right. 
Q As you swung to .the Jef1t and then t0 the right, tell us what 
Jnappened.? · 
A The car started to slipping. . 
Q Tell me again the defference between skidding and slipping? 
A My conception of skidding is when the car is sliding-the 
entire car is slipping across the ·road, going this way, kind of sliding. 
As I turned to the right, the front wheels would not take traction. 
Q Why wouldn't they? 
40* *A Because ·Of this slippery deposit there. 
Q Oh, there was a slippery deposit on the road, and that 
put the car in such condition that you could not control its movement? 
A I could not control the front wheels. 
Q So the front wheels were out of control? 
A Yes. 
Q That means that change in the direct1on of the car was out 
of control? 
A Yes. 
Q You had no control whatever over the direction that the car 
would' take when you were forty feet from that bridge, did you? 
A When I say forty feet, I mean thirty or forty feet-thirty or 
·forty feet fr.om that point r swung back on the road to my left, and 
.then I cut to the right.· I will say then I must have been within twenty 
or twenty-five feet when I started to sliding. 
-~-
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Q Now, we are dealing in· units of five feet;. thirty and• forty 
and twenty and twenty-five. 
A We have to allow for swinging: back on the road .. 
Q You were then twenty or thirty- feet when you felt your· front 
wheels would not take traction? 
A No; twenty or twenty-five. 
Q Oh,, excuse me, twenty or twenty-five, when you felt your 
wheels would not take the traction? · 
41*. *A Yes. 
Q Where were you then with respect to.the center of the 
entrance of the bridge? 
A My car was in a sort of diagonal position with the front end 
bearing slightly to the right-that is, when I say to the· right the car 
was-if this was the left-hand side (illustrating)--· 
Q Let this be the road, and that is the way you· were coming 
down, and here is the entrance to the bridge? 
A Here is how I was coming down. The car got in about this 
position, and I swung back to go to the bridge-I swung to the left and 
then to the right; I was here about the· crest of the road and started to 
slide and.it would not take the traction, and"it slid.off. · 
Q I believe you say you were over on your right forty feet from 
the bridge and cut to the left? 
A Yes, sir. 
Q When your car cut to the center of the road you were about 
forty-five degrees to the main center of the highway? 
. A No, it was not that much; it was about like that (indicating). 
Q We will say about thirty degrees?· 
A Yes. 
Q If you had had full control over the traction-of your car, you 
would have had no trouble in easing it over? 
A If the front wheels had· taken traction. 
42* *Q If the front wheels had taken artction, you· would 
have had no difficulty in going over? 
A No. 
Q Why didn't you do it? 
A It would not take traction. 
Q And you were going ho\\!' fast? 
A About eight miles an hour. 
Q When you were forty feet from the bridge and going eight 
miles an hour, why didn't you stop it? 
A 1 applied the brakes and the car slid. 
Q So you had no control over the speed of your car, did you? 
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A Not at that particular point. 
Q So there are two things : You said the car was under perfect 
control except you could not guide it--
A Two exceptions when I got that distance from the bridge. 
Q When ypu were forty feet from the bridge you could neither 
guide it. nor stop it, could you? 
A That is correst. 
Q Aside from that, it was under perfect control? 
A Up to that particular point. 
Q You admit that your car was not under control? 
A Right at that particular point it could not have been. · 
Q So you admit it was not? 
A Yes. 
43* *Q You won't say that that was forty feet from the 
bridge? 
A That the car was out of control at forty feet? 
Q Yes. 
A No. 
Q When did it get out of control? 
A I would say fifteen feet from the bridge. 
Q Didn't you just say when you were twenty-five feet from the 
bridge the front wheels would not take traction? 
A Between twenty and twenty-five. 
Q Now, we have another five foot unit? 
A No; I have used it right along, if you will check back on 
the record. 
Q Say twenty-three? , . : ... i 
A Between twenty and twenty-five. . 
Q That· is when the front wheels would not take traction? 
A That is correct. 
Q So that is when it was out of control, so far as steering it 
was concerned? --...... 
A That is right. -.... "'... 
Q When did that situation commence? Why are you able to \. 
say twenty-three feet from the bridge the car was out of control 
when twenty-eight it was not? 
A Because when I swung back on to the road and then-that 
is, swung to my left and then swung to my right, going across the 
road, that is when it would not take the traction and started 
' -. to skid. 
44* *Q You were driving a Studebaker President sedan? 
A Yes. 
Q It weighs 4,000 pounds? 
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A· I don't know. 
Q Haven't you seen the license tag? 
A It is not my car. 
Q You know it weighs way up yonder? 
A Yes. 
Q You don't .deny it weighs two tons, do you? 
A I haven't the least idea. 
Q When you got to the point where you started to swing to the 
left and then to the right, you admit your car was out of control? 
A Yes, when I swung to the right it was out of control. 
Q When you first swung to the right, to make room for this 
car coming in the opposite direction? 
A No, not the first time I swung to the right. 
Q You swung twice to the right? 
A When I got out of the road, so the other car could pass me, 
I swung to the right, and then to the left, and then to the right to 
get me across the bridge, and when I turned to the right that is when 
the sliding took place. 
Q How far were you from the other car when you saw you 
were getting in close quarters ? 
A When the car was past me I was around between thirty 
and forty feet from the. entrance of the bridge as he was 
45* com*ing to my left. 
NOTE: The question was read. 
A I imagine I was in the neighborhood of about fifty feet. 
Q And you didn't know unt~l you were just fifty feet from the 
other car that you were getting into a close place? 
A I knew before that. I kn~w the way that the road was taper-
ing, it was about one hundred feet I was· tapering in, but I didn't 
know just how much. 
Q Was there any doubt in your mind about it? 
A Was there any doubt in my mind about how much? 
Q Yes. 
A I knew up to the entrance of the bridge that the two cars, 
to pass, would have to· be very careful. 
Q How is that? 
A I knew from the distance from the entrance of the bridge, 
from the way the road was cutting in, that we could pass. but would 
have to be very careful. 
Q You were how far. from the bridge when you first realized 
that? 
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THE COURT: 1-Iaven't you been over that. ground sev-
eral times? 
MR. WILLIAMS: I don~t think this particular question. 
THE COURT: I think that particul.ar question, I think 
you have asked not less than three times. 
46* *MR. WILLIAMS: If so, l have something in my 
mind not apparent to your Honor .. I want to get from him 
this one thing slightly different from what I have asked be-
fore, how far was he from the bridge when he became ap-
prehensive of the fact that he was getting into close quar-
ters with another car. 
THE COURT: Ask that. 
B ~{ MR. WILLIAMS: 
Q Do I understand you to say that not until· you· got to within 
one hundred feet of the bridge did· you realize that you wuulrl. have 
difficulty in anot\ler car passing you on the highway? 
A Not difficulty, no; I knew 'it would be sort of close, and· I 
would have to be strictly on my side of the road and the same applied 
to the driver coming towards me. 
MR. WILLIAMS : Your Honor will appreciate the 
difficulty I have. I want to know the point that he first 
realized he was getting into close quarters with another· car. 
THE COURT: Where do you get by keep asking the 
question. over? 
MR. WILLIAMS : 1 have gotten· a response, but not 
an answer. 
Q (Mr. Willian1s) When you· were one· hundred feet away 
from that bridge, you could have stopped your car easily? 
A Yes. 
47* . *Q Why didn't you? 
A Naturally having the car under what I thought was 
·perfect control, there was no necessity to stop it. I was sort of 
gauging myself by the headlights of the ·approaching car. 
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~ ·Knowing at 'that time you were getting into close quarters, 
you did not stop ? 
A When I say close quarters, I knew that there would be room 
for two automobiles to pass, and I knew I would have to be very 
careful, and I exercised due caution. 
Q You made no effort to stop the car more than to reduce its 
speed? 
A No. 
Q When you say you were twenty or twenty-five feet from 
the bridge and tried to stop, you could not stop? 
stop. 
A When I noticed the car sliding, I tried to stop and couldn't 
Q And you car was out of control? 
A That is correct. 
Q Do you remember setting the hand-brake on your car? 
A No. 
Q Not a single wheel of your car got on to the bridge itself, 
did it? 
A I don't know. 
·{2 I believe you say you were in Lynchburg for a couple of 
days after this accident took place? 
A Yes. 
48* *Q Were you treated by a physician there? 
A Dr. ~ugh, I think. 
MR. BARI<SDALE: I do not see the relevancy of 
that. 
THE COURT: Not unless he is laying the ground 
for impeachment of the witness. 
MR. WILLIAMS: Not at all. I withdraw the ques-
tion. :It has· nothing to-do with this case. I have my. notes 
here. 
Re-Direct Examination 
BY MR. BARKSDALE: 
· Q · Could two cars pass on that bridge? 
A No. I am almost positive that they could not. 
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Q I think you testified as you came into the entrance of the 
bridge the road narrows ? 
A It does. 
JOHN P. HUGHES, JR. 
a witness on behalf of the plaintiff, being sworn, testified as follows: 
Examined by MR. BARKSDALE: 
Q You are John P. Hughes, Jr.? 
A Yes, sir. 
Q What is your business? 
A Operate the John P. Hughes Motor Company. 
49* *Q Did your company get the car of Mrs. Magagna 
from the Southern Railway tracks under the Monroe bridge? 
A Yes, sir. · 
Q Is that a picture of the car? 
A Yes, sir. 
Q Have you made an estimate of what it would cost to repair 
that car? 
A Yes, sir. 
Q Is that it? 
A Yes, sir. 
MR. BARKSDALE : I ask to introduce that. 
NOTE: The paper is filed marked Exhibit No. 8. 
Q (Mr. Barksdale) What is the total? 
A $562.40. 
Q Is there any certainty after a car has been injured as badly 
as this and the repair has been done that it will be in as good work-
ing order as before? 
A Our experience has been such that we do not guarantee work 
of that nature. 
Q Although you do all the repairs that seem proper, there may 
be trouble with it later? · :: 
A That is entirely possible. 
Q What was your estimate of the value of the car in its pres-
ent condition? 
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A Of course I have only my recollection; I talked to some 
one about that car; and I believe I made an offer . of 
59* *$70 for it when the ·car was wrecked, is my re<;ollection, and 
then I believe some one called me from Greensboro, some one 
from Philadelphia, and I finally agreed if it would be immediately 
accepted to raise the bid to $100. I do not remember now who it was. 
Q That was your idea of the value? 
A At that time. The $100 offer was tnade provided it was 
immediately accepted. It was not, and so I was glad. 
Cross E.:rantination 
BY MR. WILLIAMS: 
Q Did you go over this car carefully? 
A Yes, sir. I believe you will find those parts are what it will 
take to fix the car. 
Q I notice you say a radiator core and a radiator grill; what 
had happened to the radiator? 
A The radiator was damaged so it could not be repaired to be 
serviceable. 
Q Do you recall the nature and the appearance of it? 
A The radiator 'Yas mashed and caused an improper circula-
tion. 
Q What I am trying to get at is if you could describe its ap-
pearance with a view to ascertaining what had caused the damage 
to it? 
A Well, sir, I can't say I can, for the simple fact when 
the car came in I did not anticipate anything further 
51* *coming about it, and we handle so many of those things I 
am sorry I can't remember it fully. 
Q Have you examined it recently? 
A I examined the car this morning. 
Q Didn't it look as if something had gone into the radiator? 
A I can't recollect. 
Q How about the right front fender? 
A It shows here very clearly that it was damaged beyond re-
pair. 
Q Can you draw any conclusion as to what had happened? 
Was there any paint on it? 
A There was some paint on it, but it was very badly dented. 
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'Q was .there any paint on it different colored from the paint 
that it .was painted with? 
A I .can't say. 
Q I notice you say here "Runningboard, left;" is that the run-
ningboard which ·appears to be damaged in the picture? 
A I looked . at the . car this morning, and I think you will find 
both runninghoards damaged some. May I have that estimate? 
Q Yes (handing paper to witness). 
A It is entirely possible, and, in fact, it may be-it should 
have been running right instead of left. 
Q That would be the runningboard which appears in the 
52* *picture? 
A Yes. This estimate was gotten up and ·it may have 
been taken from the rear instead of the front of the car. Sometimes 
that will happen. 
P. F. MAGAGNA 
a witness on behalf of the plaintiff, being duly sworn, testified as 
follows: 
EXAMINED BY MR. BARKSDALE: 
Q Where do you live? 
A Now-at the present time? 
Q Yes. 
A Augusta, Georgia . 
.. Q Where were you living in September? 
A White Haven, Pennsylvania. 
Q To whom did the . automobile belong which was the subject 
of this suit? 
A Mrs. Muriel Magagna, my wife. 
Q What did the automobile cost? 
A The automobile cost, equipped as it was, approximately 
$2650. 
Q How long had your wife owned it? 
A Approximately ·a year. 
Q How much mileage was it? 
A 2500 ·or 2600, or somewhere about that. 
53* · *Q What was the value of the car, in your best judg-
.ment, immediately before the accident? 
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A Mrs. Magagna wanted a smaller car and ·had refused an 
offer of $1450. I think the best indication .would be the insurance 
policy; you know how they are written :today-an insurance policy 
in case of theft or fire, I believe $1700. 
MR. WILLIAMS: I think that ·is too ·remote. 
BY MR. BARKSDALE: 
Q How long previous to the ~ccident was that policy issued? 
A Several months. 
THE COURT: That ·would not be accepted as a 
measure. 
MR. WILLIAMS: I do not stick tight on the ob-
jection, but I say it is remote. 
THE COURT: It is remote. 
BY MR. BARKSDALE: 
Q You said that there was an offer of fourteen hundred and 
some dollars ? 
A .Yes. 
Q In your judgment was :the car worth .that ·much? 
A In-my mind, yes, it was worth that and more. 
Q You heard Mr. Hughes testify as to his offer; do you know 
whether that was a fact? 
A Yes, that offer was a fact. He made it ·to me over the 
telephone. 
Q What was the condition of the car? 
54* '*A The condition of the car was perfect, :as shown by 
the inspection-the state inspection several days before. 
Q Is this the inspection ticket? 
A Yes. 
MR. BARKSDALE: I introduce that as an exhibit. 
NOTE: The same is filed marked Exhibit No.9. 
· Q (Mr. Barksdale) .And that bears date three or four days 
before? 
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A Three or four days before. 
Q And shows, does it - -
A (Interposing) That the tires and brakes were in perfect 
condition. 
Q What does it show in regard to lights? 
A It shows the lights adjusted. 
Q Adjusted? 
A Yes. 
Q Three days before the accident? 
A Yes. 
Q You are required to have this adjustment and inspection by 
the Pennsylvania law? 
A Yes, every six months. 
Q Where were you going on the 28th of September? 
A We were en route to Greensboro and Augusta, Georgia. 
Q You were on business, were you?· 
A Yes, sir. 
Q Had you driven any that day? 
55* *A No. 
Q And there was no one else in the car besides you and 
your brother? 
A No. 
Q I believe he testified that you had left Washington that day? 
A Yes. 
Q What was the condition of the weather? . 
A The weather was lovely when we left Washington, but be-
yond Culpepper it started to raining off and on-just drizzled off and 
on f r01n there on down. 
Q You passed on through Amherst? 
A Yes, sir. 
Q And reached the vicinity of the bridge at Monroe? 
A Yes. 
Q About what time did you reach the vicinity of the· bridge? 
A About seven o'clock-between 7 :00 and 7 :30. 
Q Was it dark? 
A Yes, sir, it was dark. 
Q Were your lights on? 
A Yes. 
Q Who was driving? 
A My brother. 
Q Had he been driving all day? 
A He had been driving from Washington. 
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56* *Q As you approached the bridge, one hundred yards 
back, what speed were you going? 
A I imagine we were traveling from about thirty-five-the 
normal running pace. 
Q Had the condition of the weather and the consequent condi-
tion of the road'had any influence on the speed you were traveling? 
A Yes. We had been making better time until it started to 
rain, and then we slowed down. 
Q I wish you would start at your approach to the bridge and 
tell the court, as you recall it? I might ask you this preparatory ques-
tion: In the accident were you seriously injured-were you knocked 
out? 
A No. 
Q You never lost consciousness? 
A No. 
Q I believe you did receive some injury, but you did not lose 
consciousness ? 
A No. 
Q And you recall all the incidents? 
A Yes. 
Q All right. 
A I was sitting beside my brother, and we were conversing, and 
when we came over the brow of the hill the road breaks away very 
sharply, it seems to me, to the right and back to the left. 
57* *Q That is some distance back? 
A That is some distance back. My recollection is that he 
started to slow down, and I distinctly remember a car coming up on 
the other side. We could see something down there. I saw a sign 
there was a bridge ahead, and we could dictinctly see, but I couldn't-
! wasn't particularly judging that-I couldn't understand what sort of 
road was ahead of us, and I told him to take it easy until we could see 
ahead, and he kept slowing down, and the car seemed to be a bit 
longer in getting off the bridge than I anticipated. 
Q Did you notice the car coming in the opposite direction? 
:A Yes. 
Q Are you positive of that? 
A I am positive of it. 
Q Where was it when you first saw it? 
. A . Coming up on the other side of the bridge, and that was the 
peculiar thing which caused me to tell him to slow down, and it was 
coming at right angles to the road we were going down. My impres-
sion was that the car took longer than I anticipated-evidently a small 
r---- ---
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car, and it took longer than I anticipated-coming over the·bridge. My 
impression is as we about entered the bridge .this\ car . about cleared, 
and when he got on the br.idge it seemed .that he started.ahead, .as my 
brother testified-the front wheels seemed to get out of control on1the 
bridge, and .there ·was never any thought in ·my mind that we 
58* would :not straighten out, *and he went on through. 
Q What rate of speed .were you going·.when you reached 
the entrance of the bridge? 
A When I say the entrance of ;the bridge, .my :recollection of 
the entrance of the bridge is about :the point ·where that .car -came dff 
the bridge and where.the first part·of the guardrail starts, and my .rec-
ollection would be somewhere five or eight miles an hour. 
Q Had there been any increase in your speed from one hundred 
feet back,' in your approach to the bridge? 
A No; there had been a constant decrease. 
Q Was the automobile out ~of control at any time prior to the 
time you just mentioned near the entrance of the bridge? 
A No; I am quite positive that the car was not out of control 
at any time until it started over the :bridge. That :is =the first part of 
the entrance and on over the guardrail. That is the only ·point 1 say 
the car was out of control. Just about that time I thought it was just 
temporarily out· of control. In other words, I was ·not at all perturbed 
about it. 
Q What is the condition-of the road as·to whether it istlevel for 
some fifty feet back from the entrance of .the bridge? 
A It is a very :bad dip to the entranee of the bridge, and 
59* that is probably ,what is ac~ountable for it___;,the dip *at the en-
tra~ce of the bridge . 
. Q Had your automobile reached that point, or passed it, ;before 
it got out of control? 
A My firm conviction is that that car did not get out of •control 
until it got on the-dip at the entrance,-and when I say entrance'lmean 
right on the bridge. That is .my :firm .recollection of· it. 
Q What happened when ·it began to -slide? 
A We went right down over this embankment, and it :is practi-
cally a vertical embankment, probably· thir.ty-five feet. 
Q What is your idea of the speed you wer.e :traveling when you 
went through ? 
A I can positively assert that the· car was not going :more than 
a mile or two an. hour when it went through ·the guard· rail. 
Q You say you went through and down? 
A Yes. 
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Q · What. happened· to you· and: the automobile? 
A As we. started· ov;er,. the· top of the guardrail came through 
and: crashed· through my side of the windshield and pinned my head 
into the side of the car. Of course I hadn't any idea where we were 
falling except, fortunately., as we fell down the guard rail pulled· away. 
I was. aware of a train approaching, and I was aware from having 
seen wrecks that my brother would·· get the steering wheel through 
his.chest. 1 was.afraid w.e w.ere·on the track on which the train 
60* *was approaching. I opened the door and ran around to my 
brother's side. 
Q How did' you make the descent? 
A Ver.y, very: slowly, just as if going- over a very steep hill. 
Q Did the car turn over? 
A No, it did not. It went straight down, and I pulled the 
emerg~ncy going down; hoping that it w.ould not turn.over. 
Q And you say it did not? 
A. It did not: 
Q Where did you wind up? 
A We wound up with its nose right on the side of the railroad 
track, overhanging, as I know now,. the southbound track. 
Q Did you go back out there that night? 
A Yes, I did. 
Q Did you send for Mr. Hughes, for the car? 
A I believ.e one of1 the gentlemen· did-yes, I did; I sent for 
Mr. Hughes.· They told~ me he was quite adepted. to do that work. 
Q Did you have any difficulty in· getting the car loose? 
A Yes. He could not pull it at all; it took a freight train to 
pull it out, because it wedged under-the rail. 
Q As you approached the bridge, did the automobile at any time 
completely leav.e the highway to the right, or go to the edge? 
61 * . *A . I would say that he got over-I don't know the sur..: 
face, but the two left wheels were always on the surface, and 
the· right wheels- in getting over-I said I don't know what it is-
gravel, I think:;·it was-a normal precaution all'the. way, I would say. 
Q Is there room for two automobiles to pass on the bridge? 
A I would be very doubtful. It could be done, I suppose. 
Q Could it be done with safety? 
A. I don't think so. 1 observed no one ever did pass when I was 
out there inspecting· the· scene after~ It observed no two cars were on 
the bridge at the same time. 
Q) Did you go, out: there the next day.? 
A Yes •. 
Q Had the bridge been repaired? 
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A ~ suppose you might can it repaired; there were posts 
put up, a very flimsy structure, which had been there before. 
Q Did you get any of the wood of the timbers which had been 
broken? 
A Yes. 
Q I wish you would look and see if they are the timbers? 
A Yes, they are the ones as I picked them up. 
Q Did you pick all this up yourself, or did you get any from a 
colored man? 
A I picked some up myself and told a chap to go and get 
62* *the rest. I told him to get them, and he got them up th~re. 
Q And all of these were gotten by you at the scene of the 
accident? 
A Yes. 
Q On your trip south from vVashington that day, had you 
crossed any bridges like that? 
A No. That is the only bridge I saw anything like that. If I 
can enlarge--
MR. WILLIAMS: I object. 
THE COURT: I did not catch that. 
MR. BARKSDALE: I asked if, on his trip south· 
from Washington on this highway, he had· crossed any 
bridges similar to that. . 
THE COURT: I do not think it material. 
MR. BARKSDALE: It is all the same highway, and 
it might be a guide of what to expect here. 
THE COURT: I do not think it would be material. 
The question here is as to the safety of this work. 
BY MR. BARKSDALE: 
Q When you went back the next day, what did you find about 
the surface of the road right at the entrance to the bridge? 
A It appears to me that fresh stone had been placed there and 
tar or oil or whatever they use; it looked to me, from past experience, 
that the oil had not been properly covered up, and that a com-
1 
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63* bination of rain and oil would *make a fine place for a skid. 
Q Where was that? 
A On the entrance of the bridge-right at the dip where you 
went to the bridge. 
Cross Examination 
By MR. WILLIAMS: 
Q How far from the bridge itself? 
A That is a question I do not want to appear to hinge my testi-
mony one way or the other, but when I say the entrance of the bridge 
I mean where were the first guardrails are. I~ you will show me a 
picture I will give you my impression of what I call the entrance. 
Q All right; I show' you Picture No. 4. 
A To my notion, right here is my idea of the entrance of the 
bridge. 
Q That is the south post on the road, a part of the continuous 
right? 
A Yes; it is a part of the offset. It is not a part of the bridge 
proper. 
MR. WILLIAMS: If your Honor please, if the ques-
tion of the fresh oil there is any evidence of negligence 
on the part of the defendant, of course I will have _to ask 
that it be stricken out as irrelevant. It is not the duty of the 
defendant to maintain the road. 
THE COURT: Isn't the real question here simply 
64* *whether or not the railroad company used ordinary care 
to supply such a guardrail at that place as it might have 
anticipated would likely be run into by some such accident as 
the plaintiff claims here now? 
MR. WILLIAMS: We do not agree with your Honor 
as to the statement of the duty. There would be a sug-
gested modification. My thought is that the limit of the 
railroad company is to provide a reasonably safe railing for 
cars being driven under control at reasonable speed and 
approximately parallel to the main line-to the center line 
of the highway. 
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MR.. BARKSDALE: "For· ordinary contingencies 
which may be reasonably apprehended" l think is the lan-
g1lage·of the Kelly case. 
THE COURT: What is the question? 
MR. BARI<SDALE: I asked about the surface of the 
highway. I do not maintain that the railroad should keep 
it up, bu~ I think the fact that the road will be oiled and re-
paired is something the railroad company should appre-
hend~ 
THE COURT: I think it is material on another fea-
ture of the case:; as to wherever the responsibility may lie, 
because of it; maybe deferred until we get to the instruc-
tions;. but it seems to be admissible as tending to throw 
light on the controversy as to whether the fall into the cut 
65* was caused by a skid or excess*ive running. From the 
opening statement I gathered that that will be one of the 
controversies, and, as tending· to. throw light on whether he 
could have stopped, I think the condition of the roadway 
would be admissible. 
MR. WILLIAMS: I take it that your "Honor's ruling 
will be defer.red·? 
THE COURT: As to the matter of responsibility. 
MR. WILLIAMS : Yes: In other words, and I want 
to. make myself clear,. as Mr. Barksdale has said that is not 
negligence on the· part of the railroad as to the condition of 
tlie highway. 
THE COURT: I know of no rule under which the 
railroad, company is responsible for the condition of the 
highway at that point. 
BY MR. WILLIAMS: If your Honor please, I would 
· like to make use of a. map in the examination of this wit-
ness, the cor.reotness of which will later be proved by a wit-
ness in court. 
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MR. BARKSDALE: If he proves it later, I have no 
objection to the use of it now. 
THE COURT: Subject to that, all right. 
By MR. WILLIAMS: 
Q I am making use of a map of which, as I have stated, I will 
have another witness testify as to the accuracy. You were coming 
from the left of the map to the right of the map. You will 
66* notice about the right center of the map, on: *the right side of 
the highway, in .the direction in which you were proceeding, 
a line drawn to the side, which represents the wing panel of the bridge. 
I understand you have just stated the freshly oiled material was just 
about opposite that point? 
A I would say in this stretch in here and on to the bridge. That 
would be my recollection. 
Q That is qeginning at a point--
A (Interposing) Even back here (indicating). 
Q Say five feet further? 
A In through there (indicating on picture). 
Q So then the car did not begin to change its direction or become 
so that he could not stop it or reduce its speed until it got to that point, 
if I understand you correctly? 
A From my own experience--
Q (Interposing) Just answer the question. 
A As I say, I do not wish to change any testimony, and I want 
to be as accurate as I can. Do you mind repeating the question? 
Q (The question was read). That is the point where you have 
stated the oil was, which was in the vicinity of the wing panel? 
A I would say where he lost its maneuver ability. 
Q Before that time was he traveling parallel to the center? 
A Yes, sir. 
67* *Q And at some distance further back your brother had 
pulled the car so that its two right wheels got off the hard 
surface of the highway? 
A It got on the gravel on the side. 
Q And that might have been back a distance of 100 or 125 feet? 
A Probably through there. 
Q So when he was, say, 100 feet or 150 feet from the bridge, 
his car was on the right side of the highway with the two right wheels 
off the hard surface? 
82 Southern Railway. Co_mpany vs. Muriel Magagna 
A Off on the edge of the road, traveling parallel to the center 
of the road. 
Q This map which I have shown you shows two signs, one at 
a distance of 380 feet from the center of the bridge, which has on it 
"Narrow bridge," with these illuminated letters on it. Do you remetn-
ber seeing that sign ? 
· A No, I do not. I remember seeing a sign, but I could not place 
it-that is, I could not with any degree of accuracy say which sign I 
saw. 
Q This map shows at 276 feet from the center of the bridge 
there is another sign, "Slow. Narrow Bridge. Narrow road 300 feet 
ahead," with a light-reflecting object on it. Do you remember seeing 
that sign? 
A I do not wish to interrogate counsel, but when was that map 
made? 
A This map was made October 4, 1933. 
68* *A The reason I ask that, I have the date on some of the 
pictures taken at that time. Naturally, no~ doing the driving, 
I recollect seeing signs, but I don't recollect which one of the three I 
saw, but I remember telling my brother to pull down. 
Q That the signs meant what they said, or words to that effect? 
A Yes. 
Q You told him to pull down? 
A Yes. 
Q And that was at a point approximately 300 feet from the 
bridge? 
A Yes, about that. 
Q You don't remember whether you saw the signs, or not? 
A I saw a sign, but I would not say which one of the three you 
pointed out I saw. 
Q Do you remember whether they were illumina.ted? 
A It does not seem to me that they were. As a matter of fact, 
it was a very bad time-it was just dark, and lights are not very 
efficient at that time of day. 
Q Do you agree with your brother that your lights did not 
illuminate objects over a couple of hundred feet ahead of you? 
A It is a well known fact that lights at that time of day are 
not efficient. 
Q I do not want your observation. 
69* *A I would say that the lights were as stated on the 
inspection chart. 
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Q At this time, on approaching the bridge, did your lights light 
up objects as much as 300 feet ahead of you? 
time. 
A I don't think that they would clarify objects ·at that particular 
Q Or at that distance ? 
A Or at that distance. 
Q So a point a couple of hundred feet ahead of you, you would 
not know what you were going into, would you? 
A No. 
Q I will ask you, by the use of the map or otherwise, as nearly 
as you can, to state where your car was and its distance from the 
bridge when you first realized that the car approaching you was going 
to cross the bridge ahead of you? 
A I would say we were within one hundred feet of that bridge. 
. Q You were within one hundred feet of the bridge? 
A Yes, when it became apparent that the car was coming on the 
bridge. 
Q You had seen the car approaching before that time? 
A Yes, sir, I had seen the car approaching, but not what to 
anticipate. 
Q Y ott were within one hundred feet of the bridge? 
A Yes. 
70* *Q The bridge at that point was fully in the range of 
your headlights ? 
A No, because you come at a sharp right angle . turn, and then 
you take a dip to the left. 
Q Do I understand you to say before you come on the bridge 
you take a sharp rightangle turn and then to the left? 
A I would say the bridge would not come under the illumina-
tion of the headlights at that. My recollection is you come down over 
the top of the brow of the hill, as I would say, and down to the right. 
Q Turning to the right, do you mean?. 
A As we would expect the road to go, and then you have to 
make a turn. 
Q You see the map before you, which covers exactly 400 feet 
from the bridge? 
A Yes. 
Q You are not in position to say that that map is not correct? 
A No, I am not. 
Q As you see, that shows the road straight up to a point less 
than one hundred feet from the center of the bridge? 
A Except it does come in more of a sharp angle to the center 
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of the bridge. There is a sharp angle to the approach of the bridge. 
Have you any idea from the map where the brow of the hill is? 
Q It is beyond the limits of that map. I believe my 
71 * *last question was as to. whether or not, when you saw this 
car approaching from your right, the bridge was within the 
range of your headlights? 
A I would say not properly. 
Q Did you see the car coming before you saw the bridge, or vise 
versa? 
A We saw the headlights come up. I couldn't say with any 
degree of certainty, but it looked a very peculiar way for the head-
lights to be traveling as we were traveling. 
Q As you approached the bridge, did anything come to clear up 
the situation ? 
A Not until we got very close to the bridge. 
Q How close? 
A I would say seventy-five feet. 
Q So that ~he sign which you see in the middle of photograph 
No. 4, at the far end of the bridge, showing the change in direction 
there, was not visible to you until you got in seventy-five feet of the 
bridge? 
A It would not be visible for the reason that the car coming to 
us would obstruct that sign absolutely-I n1ean the sign on the far 
side. The combination of the headlights and the back end of the car 
would obstruct it. 
Q That is assuming his car was coming across the bridge? 
A Yes. 
Q Y ott did not realize it was a bridge until the car turned and 
came to you? 
72* *A No. 
Q How far were you front the bridge then? 
A Right down on it-very close. 
Q When you say very close, how far? 
A These are all matters of conjecture. There is no use to spar. 
Q We do not want to spar, but want facts. 
A I would say forty to seventy feet. 
Q You were forty to seventy feet when you realize that this 
car was coming across? 
A Yes. 
Q What did your brother do then? 
A Slowed down the car more. 
Q To what speed? 
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A I would say eight to ten miles. 
Q Then this car contin.ued to come on across ? 
A Yes. 
Q What did your brother do? 
A The car seemed to be much slower than you would anticipate. 
Q It took longer to get across ? 
A Yes, and then he had to pull more to the right. My recollec-
tion is that the car came off the bridge when we entered the bridge. 
We are speaking of the first panel; we are calling that the entrance. 
Q Let us call it the wing panel. 
73* *A It seemed to me the car cleared as we entered the 
wing panel. 
Q So this car came off the bridge as the front of your car 
reached the wing panel? 
A Yes. 
Q He was on his right side of the highway? 
A Yes, but rather far over towards us, and we were very 
sharply on our right at that point. 
Q At that point, which was at the end of the wing panel, you 
were on your extreme right-hand side of the road? 
A Yes. 
Q That car cleared you then ? 
A Yes. 
Q Then what did· you do? What did your car do? 
A We started on across there. The car started on across there. 
Immediately it got in the dip there, for no perceptible reason, it seem-
ed to be slide on through. 
Q How much of your car did you get on the bridge before you 
went off? 
.A I know we were right on the wing ·panel. I would say 
probably all four wheels were in the dip., and I couldn't say how much 
was on. Looking at the picture I would say the entire length of the 
car was pretty close inside of the wing panel. 
Q Let me see if I understand you correctly: As the other 
car cleared the bridge, the front of your car was at the 
7 4* *wing panel? 
A Yes, sir, right in 'that point-five feet one way or the 
other. 
Q As he goes his way, you were on your extreme right side of 
the road? 
A .Yes, sir, and my brother pulled to the left and started over. 
',,,; 
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Q And, in the meantime, your car was continuing to run at 
what speed? 
A I would say about eight miles an hour-from five to eight 
miles an hour. 
Q And your car does what? 
A Slows down perceptibly, as far as running speed is con-
cerned, but continues to slide across? 
Q Slides in which direction ? 
A To the left. 
Q What part of it? 
A The front. 
Q The rear wheels are dragging on the right side of the road, 
and the front wheels swerve to the left; is that correct? 
A I would not exactly call it a swerve. The most descriptive · 
term I can use is a slide. I would not be a bit surprised if the rear 
wheels slid also. 
Q What caused them to slide? 
A Looking at the road and from my past experience, I 
75* *do not think it could help do that with the combination of 
new ballast, the rain on the rock bound macadam and an ac-
cumulation of oil. 
Q And that made the car slide to the left? 
A Yes. 
Q At that time the car was out of control? 
A It depends on how far you now call it out of control. He 
could guide it, but no brakes in the world would stop you. 
Q So far as speed was concerned, it was out of control? 
A I don't know that you would call a car of that kind out of 
control. 
Q He could not do any more? 
A Apparently he did not. 
Q You were at the same point that we mentioned just .now, and 
when he swerved to the right you were in the entrance to the bridge ? 
A Yes. · 
Q Why didn't you go on across? 
A It kept sliding to the left. . 
Q So he could not control its direction? 
A The combination of facts made it impossible. 
Q That is a direct answer to the question. He could not control 
its direction, could he? · 
A I speak with some knowledge. on those things, and that is a 
deep question that we could argue a great deal on. 
Southern Railway Company vs. Muriel M agagna 87 
Q What portion of the bridge did your car go through? 
76* *A The left wing panel. 
Q You never got any wheels on the. bridge, did you? 
A I certainly call that wing panel a bridge. 
Q I atn talking about the part made out of wood that carries 
people across the railroad. You did not get in the wood at all, did you? 
A Yes, I think so. 
Q What part? 
A The front wheels. 
Q Both of them? 
A Yes. 
Q What .makes you think so? 
A From my observation the next day. 
Q Apparently what angle of the highway were you traveling 
when both wheels got on the bridge? 
A Apparently a diagonal, probably twenty or thirty degrees to 
the center. 
Q Consider this post that I will call the corner post of the. 
bridge, the last post on the bridge proper, which is at the angle be-
tween the wing panel and the bridge proper, where was that post with 
reference to the path of your car-to the right or left or the center 
of it? · 
A To the path of our car? 
Q Yes. The post I have in mind is the post to which I direct 
your attention as the first post on the left as you enter the 
77* bridge-that is on the bridge proper (using pho*tograph) ? 
A Yes. 
Q Not the one that extends to the earth, but the one in the 
break in the angle. 
MR. BARI<SDALE: You have described this post 
here. 
MR. WILLIAMS: You are mistaken. 
THE COURT: Where does going into all this minutia 
or detail get you when there are only two questions in this 
case-one the law and one the fact? 
l\1R. WILLIAMS: It is the crux of the matter as to 
whether or not his car got on the bridge. 
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THE COURT: What has that to do with it? 
MR. WILLIAMS : The allegation in the notice of 
motion is sufficiency of guardrail. I think the jury is en-
titled to know the position of the car when it went through 
the fence. 
THE COURT: ·Are you making a distinction between 
the guardrail and the fender? 
MR. WILLIAMS : It is a very important point of 
engineering, the force with which it is struc~. It is vital to 
know whether his car went into the wing panel or whether 
it went on the bridge and hit the wing panel, and that is why 
I am asking how much of his car got on the bridge. 
THE COURT: As I understand your position is that 
78* he came at an excessive and reckless rate of speed, *and so 
much so that the railroad company could not have antici-
pated that the car coming at that speed would· run against 
the· rail" at that spot? 
MR. WILLIAMS : And also at that angle. 
THE COURT: We will probably make better speed 
by turning you loose, but I do not see that it throws! any 
light on it. 
MR. WILLIAMS : The chief difficulty seems to be 
showing Mr. Barksdale what post I am talking about. 
BY MR. WILLIAMS: 
Q Do you understand the post I am talking about? 
A Yes, I think I do. 
BY MR. BARKSDALE: 
Q Are you sure you do? 
·A I, don't know. 
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BY MR. WILLIAMS: 
Q The post I am speaking of is the last post which adjoins the 
wing panel. 
A It seems to n1e that we went over more a sidewise movement. 
1t seemed that we got on the front end of the bridge with our front 
wheels. To ask me definitely at what point is too much. It seems 
that we went over more a sideway movement than a forward move-
ment. 
Q You are not positive that your front wheels did get on the 
bridge? 
'A I would think so. 
79* *Q Both of them? 
A I would think so. 
Q Did your rear wheels follow_? 
THE COURT: We have been over that, Mr. Wil-
liams, several times. 
MR. WILLIAMS : I submit that we have not been 
over it. This witness testified that when he went through 
the rail he put on the hand-brake and the car slid down--
THE COURT: Do not argue with me. If you say 
you have not, I will admit you have not. Just go ahead. 
WITNESS : I put on th-e hand-brake as we were 
going down. 
BY MR. WILLIAMS: 
Q Your car never did take a drop when it was not on anything? 
A It seemed to ease down. 
Q It stayed on the dirt all the time? 
A Yes. 
Q It stayed on the dirt all the time? 
A Yes. 
Q You say you went up the next day and got some lumber; 
where did you get it? 
A Got some right there--
Q I want to know what you got yourself? 
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A Right about half way down the hill or embankment that we 
went over. 
80* *Q You got some lumber? 
A Yes.· 
Q Are you able to say which you got? 
A All I did was to snatch it in with what was standing. To 
look at that pile of lumber and say any definite piece, I could not. 
Q Some you may have picked up and some you did not? 
A Yes.- Some I had picked up by the colored boy. I showed 
him different pieces to pick up and bring to n1e. 
Re-Direct Examination 
BY MR. BARKSDALE: 
Q Take this picture, whiCh is numbered .2, and look/,?d at the 
last post going north which is left standing, and tell me, to the best 
of• your recollection, in passing by there how close your automobile 
came to that post? 
A My impression is that it slid right over through here and 
went off and probably grazed that post. 
Q Probably grazed that post which is shown in this picture? 
A Yes. 
Re-Cross Examination 
BY MR. WILLIAMS: 
Q I wanted to ask you about your descent: Did I under-
stand you correctly to say a piece of guardrail came through 
81 * *your windshiel9? 
A Yes. 
Q Where? 
A Right over this left (indicating). 
Q I understood you to say it pinned you against the seat? 
A Not against the seat, but the side of the car, and it held my 
head between the side of the car, and, fortunately, as we continued the 
descent, it pulled away. 
Q It passed between you and your brother? 
A It did not pass between, but it held me to the side of the car. 
Q It passed between you and him? 
A Yes. 
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Q And it passed to your left as you were sitting on the seat? 
A Yes. 
Q That is probably the thing that took the right side of the 
windshield? 
A That is the idea. 
Q It came through diagonally, as it was? 
A Yes. It did not see it coming. 
BY MR. BARKSDALE: 
Q Did you see it before it hit you? 
A No. 
Q Who went with you on the trip on which you got the 
82* *wood? 
A You did and Mr. Robert Baker, our southern repre-
sentative. 
Q I think you testified that you saw the hole in the bridge had 
been stopped up with some temporary work? 
A Yes. 
Q Is that the condition it was in (handing witness picture 
No.2)? 
A Yes. 
Q What time of day did we go there? 
A About four o'clock in the afternoon. 
Q I wish you would look at that wood and say whether, tq the 
best of your knowledge and belief, that is ·the identical bunch of wood 
that we picked up there that afternoon? 
A Yes, I am positive of it. 
Q To whom did you turn that wood over when you got to 
Lynchburg? 
A To you, Mr. Barksdale. 
C. L. DEMOTT, 
a witness on behalf of the plaintiff, being duly sworn, testified as 
follows: 
Examined by MR. BARKSDALE: 
Q You are Mr. C. L. DeMott of Lynchburg, are you? 
A Yes. 
Q Are you an engineer? 
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83* *A Civil engineer, yes. 
Q Have you had experience with building and repairing 
of bridges? 
A Yes, quite a number of years. 
Q You were at one time City Engineer of the City of Lynch-
burg, were you not? 
A Yes. 
Q I-Iave you had very extensive experience with building and 
maintaining bridge? 
A I built quite a ntunber of bridges. 
Q Have you built any for the Southern Railroad? 
A No, sir. 
Q Now, Mr. DeMott, did you, at my request, go to the scene 
of this accident a lew days .later? 
A The bridge north of Monroe, I went there on the 30th of 
September. 
Q You can refer to your notes. Those notes which you have 
were tnade at the occasion of your inspection and were made by you? 
84* 
A Yes. 
Q 
A 
Q 
A 
You can refer to them and tell when it was you went there? 
'T'he 30th day of September. 
1933? 
Yes. 
Q Whose tracks and right of way are they? 
*A Southern Railway. 
Q What is the bridge a part of? 
A The bridge is what we call an overhead bridge over the rail-
way track on U. S. Route 29. 
Q U. S. Route 29 crosses that bridge? 
A Yes. 
Q Who maintains it? 
A The bridge is maintained by the Southern Railway. 
Q I wish you w·ould describe from your notes the condition 
that you found there, the measurements and condition of the timber, 
and so forth? 
A I think that this accident had recently occurred. 
Q The testimony shows it occurred two days before. You say 
you were there on the 30th? 
A Yes. I found the end p~nel in the flare had just been tem-
porarily repaired; they had two by fours. 
MR. WILLIAMS: If your Honor please, I object to 
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his stating about repairs that were made after this accident. 
I cannot see its probative value and its materiality. 
MR. BARI<SDALE: What I want him to testify is 
to the condition of the bridge at that point where he found 
it. We have pictures showing it. He is to testify from what 
he could see there what was the condition of that wing 
panel was before the collision occurred. There were certain 
85* definite marks there, certain definite *information that he 
could obtain, showing its prior condition from what he saw 
there that day. If you want to draw an absolute sharp dis-
tinction of what was there that day and what had been there 
before, it will bother the witness trying to segregate. 
THE COURT: I think he should be bothered trying to 
segregate to this extent-he should differentiate what was 
there when he saw it and what was there before. I do not 
think what the company may have done by way of repairs 
·after the accident would have any material bearing on the 
question itself or the responsibility for it. I think the court 
has decided that in a number of cases. 
MR. BARKSDALE: I simply want him to testify as 
to the facts and circumstances that he found there which 
indicated the condition of the wing panel at the time of the 
accident. 
THE COURT: As I understand, the witness was pro-
ceeding to say what he found there were apparently repairs. 
He can eliminate what he found by way of repairs and de-
scribe what he found there that appeared to be indications 
of what the bri~ge had been before. 
MR. BARKSDALE: That is what I want. 
MR. WILLIAMS: I cannot object to any evidence 
that he may have found there which tends to establish its 
86* prior condition, but I think it should be carefully *watched. 
WITNESS: If your Honor please, the bridge, a part 
of the bridge, was standing. This accident did not tear 
down but two panels. 
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THE COURT: You can describe that. 
WITNESS : There were posts standing up·there hold-
ing this rail. Those posts were made up of four by six 
dressed. They are not there now. 
I 
BY MR. BARI<SDALE: 
Q They were the old posts? 
A Yes;sir. 
BY MR. WILLIAMS: 
Q The undamaged posts you are talking about? 
A Yes. On the sides of this, nailed into notches, were timbers 
that had formerly been two by six. That timber was dressed four 
sides, and it ran about one and five-eighths by five and five-eighths. 
There was another timber nailed on top of the post, practically of the 
same dimensions, which made the caps. The posts themselves were 
down on the floor of the bridge, which was about four inches thick 
There were two four by eight, and the top one was spiked to the lower 
one on the outside of the bridge-on the side towards the outside--
MR. WILLIAMS: If your Honor please, I again 
, raise the question of materiality. 
THE COURT: I think he can describe, which I un-
87.* der*stand he is undertaking to do, what he saw there that 
were apparently parts of the bridge at the time of the acci-
dent. That is eliminating, I think, anything that had been 
placed there after the accident. I think the plaintiff is en-
titled to have the condition of the bridge shown as· it was 
before the accident. 
WITNESS : The sleeper nearest the end support, the 
floor was six by twelve, and the floor was notched around 
the post. The post extended down alongside of the sleeper 
to which it was fastened by a bolt, with the exception of the 
end post which was still standing. That post was not bolted 
to the sleeper; it was simply fastened to the guardrail by 
spikes. I noticed it was spiked to it, and I took my hand and 
shook it. 
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BY MR. BARKSDALE: 
Q Mr. Williams wants to know which post you are describing? 
A The end post. 
Q Which was still standing? 
A Yes. 
BY MR. WILLIAMS: 
Q Not the one which had been replaced? 
A No. The end of that sleeper had rotted away so it rested on 
the mud. It was in pretty bad shape. 
BY MR. BARI<SDALE: 
Q That is the sleeper itself? 
88* *A Yes. 
Q U pan which the post rests? 
A On which the floor rested. The end was rotten where it rested 
on the mud. 
. Q The post you described was the post to which the fence rails 
were attached? 
A That is right. 
Q All right, go ahead? 
A There was a new post at the end of the wing panel. 
Q That is what I want to ask you about. You say there was a 
new post. 
MR. WILLIAMS : Does he mean the corner post or 
way out in the ground? 
WITNESS: Out in the ground, at the end of the wing 
panel. 
Q Was a new post? 
A Yes. 
BY THE COURT: 
Q Was that post apparently put there before the accident or 
after? 
A I think after the accident. 
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MR. BARKSDALE: I do not think that is material. 
Q (Mr. Barksdale) What I want to ask about is the center po~t 
of the wing panel or the corner post. Could you see the sill or sleep{er 
to which it had been fastened before the wreck? 
A It could not have been fastened to that. That was tRe 
89* *place that was rotted off the sleeper. There was a sill prob~ .. 
ably ten by twelve laying across the entire .road on which the 
sleepers rested and where the end went came down on that particular 
sill to where it was rotted off, and the new piece, or where the old 
post had stood, there was no way to fasten it to that sleeper. 
Q You are speaking of--
A (Interposing) The very corner post where they catne off the 
bridge and where the flare turned off. 
Q The post there was not there ? 
A No, but it is a corresponding post to this one (showing the 
picture to the jury). It was a post right there. 
Q Could you show them from this picture where the sill is that 
you testified was rotten? 
A (Witness shows picture to the jury.) This is a part of the 
bridge; just beyond that, the end of the sleeper resting on the board 
was rotted off. 
Q Is that the place where it was fastened? 
· A That is where it was supposed to be fastened. Ordinarily 
they are bolted to it. This post-! don't know whether this is new 
or old. 
Q That is the old one. 
A That was torn at the guardrail. There was not any way to 
fasten the end at all. 
Q Now, what is the width of that roadway? 
A In the clear fifteen feet and a few inches, I .think. 
90* *(Witness looks at book.) Fifteen feet three inches, I think. 
Q Is it practical for two cars to pass on that bridge? 
A They can get by, but I do not think it is practical. 
Q It is mathematically possible but impracticable? 
A Both men would have to drive right up against the guardrail. 
It would ·be the only practical way to do it. You can get by1 but you 
have to drive straight through. 
Q What was the condition of the guardrail on the left-hand 
side as you go into the bridge? What was the height of it? 
A The left-hand side from which direction? 
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Q From this direction-the) direction in which the automobile 
was traveling? 
A There were. two four by eight spiked together, practically 
eight inches in height at the height of the timber above the floor. 
MR. WILLIAMS: If your Honor please, may I raise 
a question there-until he has shown that the car got on the 
bridge to the extent and until a guardrail becomes effective, 
the evidence about the guardrail is immaterial. 
MR. BARKSDALE: Mr. Peter Magagna has testified 
when the car went over it barely. scraped by this post. 
THE COURT: I understand those round posts were 
put there afterwards? 
MR. BARI<SDALE: Yes. 
91 * *THE COURT: This is the opening through: which 
the car went, isn't it? I 
MR. vVILLIAMS: Yes, sir. 
MR. BARKSDALE: This (referring to picture) is 
about the lay-out before the accident. It is this guardrail 
that I am asking the witness about. 
THE COURT: You are putting your hand or your 
pencil on a sill. I understand the guardrail is up here. 
MR. WILLIAMS: It is the wheel guard. 
MR. BARKSDALE: Mr. Peter . Magagna testified 
that when he went over on the righthand side his car barely 
grazed by this post. The question I want to ask is about 
the condition of this guard-rail. 
THE COURT: I think you can ask it-that is the one 
ov;er which the car went? 
MR. WILLIAMS: My objection is based entirely 
upon the fact that if the wheel became operative, the wheel 
--------- ---------------
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had to be to the right or left of the wheel guard. It is based 
on the statement of the last witness that the wheels never 
left the dirt. 
THE COURT: That they never left the dirt after they 
got on the dirt, but I did not understand him to say that 
they were at no. time on any part of the bridge. 
MR. BARKSDALE: I am sure that he did not testify 
to that. I would like to put him Of! if there is any doubt 
92* about it. When he started down,. the wheels *stayed on the 
dirt. 
THE COURT: It is up to the jury. 
BY MR. BARKSDALE: 
Q I have identified the wheel guard; is that right? 
A Sometimes called the guard-rail. 
BY THE COURT: 
Q It is the guard-rail for the wheels? 
A In the old wagon days, it was called the guard-rail, and then 
later the hub-guard. 
MR. BARKSDALE: I will call it the wheel-guard. 
Q What was the height of that above the roadway or above the 
dirt and gravel that had collected against it? 
A At the south end of the bridge:--at the east end of the bridge 
the ballast had been squeezed up, on account of being on the curve, 
until it was almost level, and that was the condition almost all the way. 
across the bridge. The surface of the road had been ballasted and 
oiled clear on across this four inch decking or flooring. Of course 
that took up a part of these eight inches, and the loose gravel had been 
pushed against the guard-rail out of the travel way. 
Q Will you show the jury on that picture what you are talking 
about? 
A This picture is No. 7. 
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BYTHEJURY: 
Q Do you mean the surface of the road had practically 
93* *gotten to the level of t~is (referring to the picture) ? 
A Yes, that is exactly what I mean, and I have no doubt 
you gentlemen have all seen it. 
BY MR. BARKSDALE: 
Q What was the condition of the wheel-guard on the other side 
of the bridge-that is to say, on the righthand side going south? 
A The one on the south side was higher. I don't know why, but 
it was made up of a different arrangement of timber. It was a higher 
~ard-rail. The guard-rail on the north was two 4 by 8 spiked ;·on the 
south side the timber extends six panels ; on the west end of the south-
guard rail there is an extra 6 by 6 timber on the top of the two 4 by ~· 
Q That is the opposite side from which the accident occurred? 
A Yes. The total height of the guard-rail there was nominally 
fourteen inches. 
Q If I understand you correctly, it did not have the extra six 
inch timber on the opposite side? 
A No, it was not left there. 
Q What is the depth of the drop from the bridge to the rail-
road? 
A The drop of the car was thirty and a half feet from where 
it went over to the end of the ties-twenty-five feet horizontal. 
Q Mr. DeMott, from your knowledge as a bridge engi-
94* neer, *I will ask you whether or not, in your opinion, this wing 
panel was a reasonably safe railing to meet the needs of modern 
traffic. 
MR. WILLIAMS: I object. The first ground of the 
objection is that he has not shown that he knew the com-
position of the railing at the time the car went through; in 
the second place, the question takes no account of the be-
havior of the car going through, its speed or direction, and 
it does not properly state the duty of the company as a 
matter of law. The question does not Include at all the be-
havior of cars as stated, which are included in the words 
"modern traffic." It is too general in its statement. 
MR. BARKSDALE: As to his objection, if Mr. 
DeMott did not know the type of construction of the wing 
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panel, I think his testimony clearly indicates that he could 
tell from his inspection; he could see the construction on 
that side from remnants of it, and I think that is sufficient 
knowledge on his part to show that he knew what that con-
struction was .. The other objections of Mr. Williams are 
legal ones, and I think the question states the duty. He is 
an expert, and he certainly has qualified as a bridge expert, 
and I asked him if that were safe construction to meet the 
necessities of modern travel, and I think I am entitled to ·his 
95* opinion on it as a bridge builder *and expert. 
THE COURT : When this witness went there very 
much, if not all, of that part of the structure, the safety of 
which has been challenged, had disappeared and was not 
there. Might you not rilore properly elicit his opinion about 
the n1atter by framing a hypothetical question. I do not 
think that this witness could be qualified to testify expertly 
and give an opinion on what was not there. The second 
ground of objection was what? 
MR. WILLIAMS: Under the phrase "Modern need 
of travel" he gives the witness and this jury n"O indication of 
the size of the car, its direction or its speed, but leaves him 
to say what modern needs of travel are. He might have in 
mind a ten ton truck moving diagonally across the road at 
thirty tniles an hour. 
THE COURT: That objection would suggest, Capt. 
Barksdale, that you further specify in your hypothetical 
question against what conditions, without making it gen-
eral. In other words, the basis of a hypothetical question, 
as I understand it, propounded to a witness should be the 
state of facts existing in the case at bar. If you frame your 
question and give the situation here, you can ask him an ex-
pression of opinion. 
MR. BARKSDALE: It was not my idea to ask him 
a hypothetical question whether the wing panel was suf-
96* *ficient to withstand the blow as testified to by the gentle-
men. My idea was to get an opinion from him whether this 
wittg panel was sufficiently strong to meet the needs of 
modern travel. He says I do not specify whether it was a 
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ten ton truck or a Ford. All those things pass up and down 
the road. As I understand the law in Norfolk & Western v. 
Kelly, the court does not undertake to specify. How can 
you specify what tensile resistance it may have? The courts 
simply say in that case the duty on a railroad company--
MR. WILLIAMS: Might we not take that up in the 
absence of the jury? It is about lunch time now. 
MR. BARKSDALE: I can finish before lunch time, 
and that will be all my evidence. 
THE COURT: Can you not cover it by being a little 
more specific in what modern travel is and with this par-
ticular car ? 
MR. WILLIAMS: I want to add to my objection that 
the case of N. & ltV: v. Kell'y, which Mr. Barksdale referred 
to, limits the company's duty to cars driven at reasonable 
rates of speed under control. If he is going to invoke 
N. & W. against J(elly and put in there what is the standard 
for this company, he should put in all. 
BY MR. BARK~SDALE: 
Q Mr. DeMott, were there any timbers still standing as 
97* *a part of the bridge which extended out into what remained 
of the wing panel? 
MR. WILLIAMS : That presupposes that he knew 
what had been on the wing panel. 
THE COURT: He was there two days after the acci-
dent, when it is not unlikely that you could differentiate the 
new structure from the remaining part of the old. The pic-
tures show that. 
MR. WILLIAlVIS : The pictures show the old part of 
the panel is gone. 
MR. BARI<SDALE: No, it shows what I am asking 
about is left there. 
------- ··--~--
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BY MR. BARKSDALE: 
Q Look at that timber and state if that . had not been broken 
off what had been the wing panel? 
A The top bar that was vertical to the cap. We speak of the 
post that is gone from that; that is No. 2. It is No. 2 after you pass 
on to the vertical, which is seven and a half feet away. That was an 
old break. The guard-rail is still there, or a part of it. I ca~ show 
the gentlemen bettel_" from my field notes. That timber stuck out 
there-
MR. WILLIAMS : What is the question? 
THE COURT: Your field notes are not testimony. 
WITNESS: I can tell the jury what I saw. 
THE COURT: You can refresh your memory by the 
98* field notes, but the field notes themselves are not evi*dence. 
BY MR. BARKSDALE: 
Q If you assume that the wing panel was of the same construc-
tion as the remaining part of the bridge on that side, was it of suffici-
ent strength to stop a Studebaker automobile weighing about 4,000 
pounds sliding into it at the rate of five miles an hour? 
MR. WILLIAMS: I object until he puts in the direc-
tion in which the car was going. 
MR. BARKSDALE: At an angle or thirty degrees to 
the center of the road. 
MR. WILLIAMS : Were the rear wheels tracking the 
front wheels so it went in head-on or sideways? 
THE COURT: I think your objection is entirely too 
meticulous. All of that is in dispute as to the exact angle. 
He is entitled to ask it according to his theory of what the 
evidence tends to show, and if his question does not give 
the evidence as the jury may recollect it, the answer would 
be to that extent inapplicable. 
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MR. WILLIAMS : Exception. 
BY MR. BARKSDALE: Will you answer it? 
A The end post, gentlemen, could not have:been fastened in 
there strong enough to have withstood the slide of ·a Ford in there. 
If your Honor please-
MR. WILLIAMS (Interposing) : I object to the wit-
99* ness *arguing the case. 
WITNESS: It is not strong enough; it is not one-
fourth as strong as the State Highway builds fences along 
the State Highways. 
BY MR. BARK.SDALE: 
Q From what you saw of where the comer post had been 
fastened at the bottom, in your opinion· as an engineer was that reason-
ably careful maintenance? 
A It was not. 
MR. WILLIAMS: I object to the form of the ques-
tion on the grounds already stated. 
MR. BARI<SDALE: I am asking about what he saw. 
THE COURT: I think the latter part of your question 
is too general. I think you should n1ake that specific. 
MR. BARKSDALE: I may be w;ong, but my idea is 
that there are certain standards required in good engineer-
ing, and I am asking if what he saw was complied with. 
THE COURT: I will let you ask the question in this 
shape, was the guard-rail or post in that condition sufficient 
to withstand the impact of an automobile, weighing three 
or four thousand pounds, sliding against it at a speed of 
three to five miles an hour. 
MR. WILLIAMS : Do I understand your Honor to 
mean that the post is supported by the rail, or it is a lone 
post? · 
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MR. BARKSDALE : I will amend it. 
100* *Q (Mr. Barksdale) Mr. DeMott, in your opinion was 
the corner post, with its connecting rails and supports, suffici-
ently strong to withstand the impact of an automobile weighing ap-
proximately four thousand pounds sliding into it at an angle of thirty 
degrees, at a speed of from three to eight miles per hour? 
' THE COURT: You left out that could be reasonably 
expected to stand rather than was it sufficient to withstand? 
MR. BARKSDALE: Amending the question by ask-
ing coul<;l it reasonably be expected to withstand the blow 
which I have just described. 
THE COURT: With the end post fastened as you 
have described. 
MR. WILLIAMS: If your Honor please, I .raise the 
question that Mr. Barksdale is, with the last part of his 
question, differing from the first. The first question asked 
something about whether the fastening, from what Mr. 
DeMott saw, was sufficient, and now he asks if it could be 
reasonably expected to withstand. 
THE COURT: The question, as I understood it, was 
based upon the witness' previous testimony that that par-
ticular post was fastened in a certain way, and this question 
was directed to elicit the witnesss' opinion as to whether 
the post, together with the railing fastened in that fashion, 
101 * could reasonably *be expected to withstand the impact of a 
four thousand pound car sliding against it at a speed of three 
to five miles an hour. 
MR. WILLIAMS : I very reluctantly interpose a fur-
ther objection: He based it on the fact that he saw the end 
of a sill which was rotten; he had seen other sills on the 
bridge. The first question was in view of the insecure 
fastening that the rotted sill might afford, and so forth. 
THE COURT: I will allow the witness to answer the 
question as the court phrased it. 
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MR. WILLIAMS : Exception. 
A It carries. one other question : Assuming that the post ts 
braced as the other-' -
THE COURT (Interposing) Answer the question as 
asked. 
WITNESS: I do not think the railing would with-
stand it. 
BY MR. BARI<SDALE: 
Q vVhat is the purpose of putting these wheel guards along the 
flooring of a bridge? 
A To keep. the tire from climbing up nnd to keep the hub and 
ot~er moving parts of the machine in line with the other parts of the 
bridge. 
102* 
Q In other words, to deflect the wheel? 
A Yes, and to push the tire over. 
*At 1·: 15 the court took a recess until 2 :00 o'clock. 
AFTERNOON SESSION 
Amherst, Virginia, January 30, 1934 
The court met at the expiration of the recess. 
PRESENT : The same parties as heretofore noted. 
C. L. DEMOTT, 
a witness on behalf of the plaintiff, took the stand for 
Cross Examination 
BY MR. WILLIAMS: 
Q Mr. DeMott, the wheel-guards you spoke of are designed t9 
deflect the direction of a car traveling on the bridge? 
A To guide the wheels~ yes. 
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Q They are erected on the theory that if a car is traveling 
approximately parallel to the center line of the highway and does strike 
the guard-rail, it will be deflected back to the center line? 
A Yes. 
Q At a certain angle the wheel, of course, will climb? 
A Yes. 
103* *Q At what angle, approximately-ten degrees? 
A I do not think it will climb at ten degrees-not the 
eight inch guard. 
Q And, of course, the railings on these bridges are designed on 
the same theory, to deflect a car traveling parallel,· or approximately 
parallel, with the center line of the highway? They do not contemplate 
a ninety degree impact, for example? 
A No, but they are built so as to withstand a ninety degree im-
pact, provided it is not too lnuch of a ram. That makes it about one-
fourth as strong as the ·floor of the bridge itself. I would say for a 
twenty ton bridge, as we frequently build now on all state highways, 
the rail should withstand an impact of a five ton truck. Williams' 
viaduct, for instance, had such a blow. 
Q That is a concrete structure that you speak of? 
A Yes, but there is no reason why a han~-rai1 should be made· 
stronger on a concrete bridge than a steel bridge. The result is the 
same if the height is the same. 
Q That brings up the question of specifications. I believe you 
said something about State Highway specifications for materials on 
bridges. Are you familiar with those? 
A Yes, I know the Federal Highway specifications. 
Q How about the Virginia State? 
A I think it patterns after the Federal. 
Q They are the same? 
1 04* *A I couldn't tell you, but I know the gentleman who has 
charge of bridge construction for the State of Virginia was a 
member of that commission who prepared the Federal specifications. 
Q They are· practically the same, certainly on· details for the 
railing of bridges? 
A I couldn't tell you that right offhand. 
MR. BARKSDALE: It seems to me irrelevant as to 
the similarity in the Federal and State of Virginia ~pecifica­
tions. 
THE COURT: The wi~ness.has stated that he knows, 
and I think he should proceed. 
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BY MR. WILLIAMS: 
Q You are in no position to say that the 4 by 6 posts do not · 
conform to the specifications of the Virginia State Highway Commis-
sion for use on bridge railings? 
A Notched as that was? 
Q I am talking about the 4 by 6? 
A I would say it was not in conformity with the specifications 
of any highway that I know of for a through road. 
Q I have in my hand a document labeled "Bridge specifications, 
Commonwealth of Virginia, Department of Highways, 1932, and I 
read to you from page 191, which is "Bridge specifications, floor, rail-
ing and so forth. Rail posts shall have a cross section of not less than 
four inches by six inches, and shall be spaced not tnore than 
105* eight feet apart." *Do you take any exception to that? 
A You are doing that. I don't know anything about that. 
Q It also goes on to say that wood railing shall consist of not 
less than two-
A (Interposing) Under what heading are you reading? 
Q You can examine it for yourself. 
A I think ypu should tell the whole story. 
Q "Design of timber construction." Section A. 
THE COURT: I do not understand you are introducing 
the book. 
MR. WILLIAMS: The question is do you take any 
exception to the statement that this is the specification of 
the Virginia State Highway as to bridge work. I understood 
the witness to say what, under the State Highway specifica-
tions, should have been at this bridge. 
A I have never read a specifications for a wooden bridge for 
the State Highway Department or the Federal Highway Department, 
and I could not tell you anything about that. 
Q You said something about the condition of a sleeper, if I 
understood you correctly, being unsound or rotten. Is the sleeper a 
timber that runs perpendicular to the line of travel on the bridge or 
parallel with it? 
A Parallel with it. 
Q That rests upon a sill, does it not? 
A Ordinarily. 
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Q And the sill comes in contact with the earth, I be-
106* *lieve. In this partcular bridge, you examined it enough to 
find out that the sills came in contact with the embankment? 
A Yes. 
Q The sleeper you spoke of rested right on that sill, did it not? 
A If it had been sound it would. I don't know what was holding 
it up. 
Q How many of those did you examine? 
A The one that the post should have been fastened to was the 
one I examined, and found to be rotten, and two or three posts should 
have been attached. 
Q What was the size of the sill I refer to that rested on the 
ground? 
A I think 12 by 12. 
Q What was the size of the sleeper you spoke of? 
A Wait and let me see (referring to book). 6 by 12-six inches 
.. wide and 12 inches deep. 
Q On top of that sleeper was the bridge floor? 
A Four inch floor. 
Q The bridge floor extended beyond the sleeper? 
A Yes. 
Q Is it not a fact that in putting a post on that corner-say, 
here is the bridge corresponding to that table; here is the sill next to 
the earth down below it, and then these various sleepers come cross 
parallel to the line of traffic, and across these sleepers lie the 
1 07* flooring. So at this cor*ner the post you speak of would rest 
on the sill, would it not? 
A l\1aybe and maybe. not. 
Q If it was long enough it would? 
A It could be framed so it would rest on the hill. 
Q That is if it had one side against the sleeper you speak of, 
one end could rest on the sleeper? 
A It could be framed that way. 
Q Then there would be twelve inches of the post. against this 
sleeper· you speak of? 
A Yes. 
Q Then on the other face of the post would come the bridge 
flooring? 
A Parallel with the length of the floor. 
Q So that the post would have its bottom rest on the sill, one 
face resting against the sleeper and one face resting against the floor-
ing running across the bridge? 
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A Yes. 
Q It could be framed so? 
A Yes. 
Q So a blow striking it at an angle like that would run against 
the post facing this way against the bridge floor, that way down 
lower still against the sill and toe-nailed in at the bottom? 
A Yes. 
Q So besides the sleeper you n1entioned, there were two 
108* *other pieces of timber that the post could have been fas-
tened to? 
A Yes. 
Q Then, in addition to that, on top of the flooring which runs 
across the bridge, across the line of travel, then came the sleeper 
which also fitted snugly against the face of the post, didn't it? 
A Yes. 
Q For the whole thickness of the wheel-guard, whatever that 
might have been? 
A Yes. 
Q Speaking of the wheel-guards, of course they could not be-
come effective if a car should straddle them? · 
A I don't understand. 
Q Let us assume that the car came at such an angle that 
one wheel hit and one did not; if that is so, the wheel guard would 
have no effect on the movement of the car? 
A No. 
Q Of course you are fatniliar with the steepness of the cut over 
which the bridge passes? 
A Yes. 
Q If that car had gotten out on the bridge to any appreciable 
extent, and then have gone off, it would have had a precipitous drop? 
A Twenty-five feet out from the end of the bridge was 
109* *just about where the car landed. 
Q I say if the car had gone out on the bridge at all--
A (Interposing) If it had gone twenty-five feet, it would have 
dropped vertically down. 
Q You heard Mr. Magagna testify as to the easy ascent qf the 
car. That is not consistent with the car having gone out on the bridge 
any appreciable distance? 
A I didn't get the measurement from the end of the bridge to 
the end of the cut, but I climbed down there I think some distance 
the end of the bridge, say three or four feet anyhow. 
Q You are not positive about that? 
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A I do know that this sill was back there in solid ground and 
that the bridge went out as far as that sill into the back side of it. 
Q So if the car had gotten out on the bridge to any appreciable 
distance, say for the hind wheels to have gotten over it, and then 
gone over the bridge, there would have been a drop there of some 
eight or ten feet, wouldn't there? 
A The front wheels would have dropped, and it would have 
dragged the rear wheels with them. 
Q And he would have had a drop, wouldnt' he? 
A Yes. I would not like to have had that experience. 
Q I will bet you would not. I believe you have seen this n1ap 
that was used on the examination of one of the witnesses this 
110* morning. I will ask you to examine it and state *if it is cor-
rect so far as you know the situation? 
A Mr. Williams, it is correct in some respects, and it is abso-
lutely incorrect in others. It shows a thirty foot right of way for the 
roadway. 
Q Do you mean for the State Highway? 
A Yes. · 
Q Does it show the width of the roadway correctly? 
A I think so. 
Q Does it show the direction of the roadway correctly? 
A I think it does-for what it shows. 
Q For what it shows it shows the direction and the width of 
the paved surface? 
A Yes. As to the contour of the surface of the ground, I do 
not know, but approximately so. 
Q I meant to limit my question to the width and direction of 
the highway? 
A The width of the paved portion is approximately correct. 
Q The width of the bridge is approximately correct? 
A Yes. 
Q How about the location of two signs shown on the right-
hand side as you go from left to right of the map? 
A They are approximately right. 
Q Are you familiar with what was on those signs at the time 
of this accident last September? 
A Yes. 
111 * *Q Are they shown correctly? 
A Pretty near it. 
Q The first sign as you go towards Lynchburg shows "Narrow 
Bridge'' in illuminated letters? 
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A Yes, it shows the two words ".Narrow Bridge." 
Q What is the size of that sign? 
A The top of it is five feet above the ground. 
Q Square? 
A Two feet four inches square. 
Q Does the next one show "Slow. Narrow Bridge & Narrow 
. Road 300 feet ahead?" 
A "Danger. Danger, Slow," and inst~ad of having "&" it has 
"and." 
Q But it had "Slow" in illuminated letters? 
A Yes. 
Q And a red button on it in illuminated letters? 
A Yes. In June there were two such buttons, but there is not 
but one now. That sign is four feet by three and five and a half 
feet to the top of it. 
Q When you spoke of the amount of pressure the concrete 
railing was supposed to stand, were you giving your own opinion or 
the specifications of the Virginia Highway Deparbnent? 
A I have never used the Virginia State Highway specifica-
tion for any purpose in the past twenty-five years. I de-
112* *sign my own bridge with reference to other specifications. 
Q This is a heavily traveled portion of the roadway, 
isn't it? 
A Yes. 
Q Hundreds of cars a day pass over it? 
A I should say between one and two thousand· at least on the 
average. It is the most heavjly traveled highway out of the City of 
Lynchburg. 
Q You mentioned, I believe, what is called the hachures on 
this. map. Do you recall the situation on the left side of the bridge 
as you go towards Lynchburg out near the wing panel? Is there not 
an embankment rising from the level of the roadway at the wing 
panel? 
A I think there is an embankment there. I think, in coming 
out of the bridge, I think you come into a low cut on that side. 
Whether it was a side cut-I believ·e it is a side cut. There is a fill 
where the bridge ought to be. 
Q As you go to Lynchburg on the left, there is, at the end of 
the bridge, an embankment which slopes down to the left? 
A Yes. 
Q I believe you can see it in picture No. 1, can you not? 
A Yes. 
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The Plaintiff Rests. 
113* *MR WILLIAMS: I would like to address a motion 
to your Honor. 
THE COURT: Gentlemen of the jury, retire to your 
room. 
NOTE: The jury retired from the court room. 
MR. WILLIAMS: The defendant moves to strike 
the plaintiff's evidence as being insufficient to sustain a re-
covery, on the following grounds: 
( 1) That the evidence reveals no negligence on the 
part of the defendant either in the construction or the 
maintenance of the railing of the bridge; 
(2) That it shows such contributory negligence on 
the part of the driver as to bar his recovery; 
( 3) That no casual connection is shown between the 
condition of the bridge and the accident. 
NOTE: The motion was argued by counsel for de-
fendant and by counsel for the plaintiff. 
THE COURT: Gentlemen, the I(elly case approved 
this instruction as given by the court: "The court instructs 
the jury that it was not the duty of the defendant to main-
tain guard-rails or barriers of sufficient strength to with-
stand the impact of a fast moving automobile, but it was 
its duty to maintain such a guard-rail as that persons travel-
ing over the bridge, using ordinary care, tnight pass over 
the bridge in safety." 
114* *Now, in this case the evidence is that this road ap-
proaching the bridge that was narrower than the road had 
at least a substantial incline just .before the road went on 
the bridge. The evidence further is that recognizing that 
there was something to be guarded against, the railroad 
company not only undertook to erect a few other side rails 
on the bridge but also, in view of the fact that the bridge 
was narrower than the road, put these wing guards out to 
the left at 'that point. What were they put there for? It 
seems to me that the putting of them there was recognition 
that something was to be guarded against. Now, what was 
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to be guarded against? Was it only pedestrians walking 
along? I should hardly think so on this much traveled 
road, where the testimony here shows probably a thousand 
or so automobiles a day came along there. 
You would anticipate, and a railroad company has the 
right to anticipate, that in the exigencies of travel by night 
and by day there would be some chance in ordinary likeli-
hood that, without any negligence on the part of the driver, 
using ordinary care in the exigencies of travel, and cars 
meeting each other, that it was likely some car would be 
thrown in some fashion or would run in some fashion 
against that rail, and that, it seems to me, put upon the 
railroad company a duty at least to have a substantial rail-
ing there. 
Now then the evidence shows here, taken as we must 
on a motion to strike out, with its most favorable infer-
115* ence in *favor of the plaintiff, that the driver of this car 
approaching this bridge, seeing another car coming, imme-
diately undertook to bring his car under control; that so 
far as he could, apparently he did the things that a man. 
using ordinary prudence would do to bring his car under 
control. A supervening cause came in there in the fact that 
the weather was damp and the road wet, and, added to that, 
was the recent repair of the road which prevented his 
bringing his car to a complete stop, which he undertook 
to po at a point where the incline going down to the bridge 
was such that the car, going only at from three to five 
miles an hour, began to slide-to use the language of the 
witness. 
Now, then, is not this a question about which reason-
able men might differ? Some men might say that the Rail-
way Company could not be expected to put a railing there 
that would withstand the shock of a four thousand pound 
automobile sliding against it, going from three to five miles 
an hour. On the other hand, might not reasonable men 
say that there is room for a difference of opinion about it? 
Might not some reasonable men say that the Railroad Com-
pany, under all the circumstances, ought to have foreseen 
that this sort of thing might happen? We will recognize in 
this case it would not be expected to guard against a heavy 
automobile running full force against the side of the bridge, 
but if there had been a reasonably stout guard-rail there, 
regardless of the evidence here of the particular defect, that 
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116* if there *had been a reasonably stout guard-rail and rail-
ing there, that this car would have been brought to a stop, 
or at least have been deflected along the bridge without 
having gone over. I think so. 
117* 
It seems to me that is a jury question. That is the 
rule, as I under:stand, about submitting questions to the jury 
on a motion of this sort, that where there is room for a 
reasonable difference between men of ordinary prudence as 
to the question presented, that it becomes a jury question. 
Now, the other ground of the motion is that on its face the 
evidence shows contributory negligence. I do not think so. 
The testimony of both of these men in the car is that while 
they· had been approaching at some distance going thirty-
five miles an hour, I think it is not evidence of negligence 
running thirty-five miles an hour at that point. According 
to their testimony they brought the speed of the car down 
to in the neighborhood of at least five miles an hour, which, 
under all the circumstances, I do not think I could say as 
a matter of law constituted negligence. I think that also 
is a question for the jury on such further testimony as may 
be offered about the matter. 
On the present aspect of the evidence presented, I do 
not think I would be justified in taking the responsibility 
of taking the case from the jury, and I, therefore, over-rule 
the motion. 
MR. WILLIAMS : Exception. 
*.N. C. HUTCHINS 
a witness on behalf of the defendant, being duly sworn, testified as 
follows: 
Examined by MR. WILLIAMS: 
Q Mr. Hutchins, in September last what was your occupation? 
A Engineer in the employ of Southern Railway Company. 
Q Did you come up to Monroe during September, 1933? 
A I did. 
· Q Did you make. a map? 
A Yes, sir. 
Q I show you this map, which I will ask you to file as Exhibit 
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A with your testimony, and ask you if you accumulated the data 
necessary for that map, and the measurements? 
A I accumulated the data necessary to make this tnap and veri-
fied it. I did not make this particular map. 
Q You verified it? 
A Yes, sir. 
Q Is it correctly shown there? 
A Yes, sir. 
Q You went over the ground, I suppose, enough to get the 
necessary measurements and detail for making the map? 
A Yes. 
Q Are the highway warning signs correctly shown? 
A To the best of my knowledge and belief they are. 
Q And they are at the distance shown on the map? 
118* *A Yes, sir. 
Q How far was the first one, going from Amherst to-
wards Lynchburg, from the bridge? 
A 380 feet. 
Q And the next? 
A 276 feet. 
Q Have you attempted to show on that map the wording that 
was on the signs? 
A Yes, we measured the signs and the size of the letters. 
Q Did you make any notation as to which were illuminated 
letters and which were not? 
A Yes. 
Q What do you mean by illuminated letters? 
A This particular letter is what is known as the reflect type 
of letter. 
Q What is it? 
A To reflect the headlight of an automobile so that a man, or 
any one, traveling at night will have these letters shine or show very 
plainly. 
Q Mr. Hutchins, I believe you made profile map of this, did 
you not? 
A Yes. 
Q Have you a copy of that? 
A Yes (producing same). 
NOTE: This map is marked Exhibit B. 
Q Are you looking for some extra copies? 
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119* *A I have one taken off the file. I had some extra 
coptes. 
Q The map that you have referred to, and which has been 
filed as Exhibit A with your testimony, is drawn, I believe, on a scale 
of one inch to ten feet? 
A Ten feet on this map. 
Q This other profile map, which I have asked you to produce, 
is drawn, I believe, on a scale of one inch to fifty feet? 
A Yes. The profile is also drawn to a horizontal end vertical 
scale, tnaking what is called the natural scale one inch to fifty feet. 
Q The white line at the top is a profile; what does that mean? 
1 t shows the grade, does it not? 
A It shows the grade of the highway. 
Q Starting at the left side of the map. which is a point about 
one thousand feet from the center of the bridge, please give us the 
grade from there to the center of the bridge? 
A For the first two hundred feet the grade is descending to-
wards the bridge at the rate of two feet in one hundred feet. 
Q Or two percent? · 
A Two percent. For the next two hundred feet the grade is 
3.3 percent. For the four hundred feet the grade is 5.3 percent 
descending towards the bridge. Then for about seventy feet 
120* the rate of grade is 7.6 percent. Then from that *point to 
the end of the bridge the rate of grade is about 12 percent. 
Q What is the length of the 12 percent grade-! mean how 
much on the highway? · 
A About 80 feet. 
Q 80 feet is 12 percent? 
A Yes, sir. 
Q The grade of the bridge is 3.8 percent? 
A The grade of the bridge is 3.8 percent. 
BY MR. BARKSDALE: 
Q How long did you say the 80 feet is? 
A 12 percent. 
BY MR. WILLIAMS: 
Q With reference to the cross section, please state how far 
apart these posts are in the railing? 
A The posts of the railing on the north side of the bridge, be-
ginning at the corner post or end post towards the north, are a little 
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less than eight feet apart. I can give the exact distance by referring 
to my notes. The first distance was 7.8 feet, or about 7 feet 10 
inches. 
Q The distance between which posts? 
A The corner post at the north end of the bridge· and the next 
post. 
Q Post No. 2 we will call it. 
A Yes, post No. 2 was the first left after the accident. 
The distance from that post to post No. 3 was . also seven . 
121 * *feet ten inches. 
Q Now, going the other way from the corner post, that 
is the post which stands at the corner of the bridge forming one 
bearing for the wing panel, how far out did that wing panel extend? 
A About 7.2 feet. 
Q The day you came here was the wing panel there? 
A The occasion of my last visit to the site of this bridge, that 
wing panel was not there. 
Q Was the first panel of the bridge there ? 
A No, sir. 
Q What was the date of your visit? 
A The 29th of September. 
Q Could you determine, from what you saw on the ground, 
how far it was from where the corner post had been sitting to where 
the wing post had been sitting? 
A Yes, sir. 
Q And that is the distance you measured at seven and a frac-
tion feet? 
A 7.2 feet. 
Q Mr. Hutchins, I .will ask you if you made any observation 
on the highway road west of the bridge which indicated the path of 
an automobile or some object which had been through this side of 
the bridge on September 29th, 1933 ? 
A I did. 
Q Just tell the jury what you found? 
122* *A I could see on the surface of the highway, that is 
the hard surface, beginning at a point two hundred feet north 
of the center of the bridge as we have been talking about, or, to be 
exact, 154 feet north of the end of the bridge, I could see the marks 
which appeared to have been made by the skidding of a tire on one 
side only. You could not see the track of the· wheels on both sets 
of wheels, but only on the righthand side. 
Q \1\There was it with reference to the center of the highway 
at the point furthest north? 
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A At the point furthest north, it. was well on the hard surface 
of the highway. 
Q What direction did it take? 
A It gradually approached the edge of the hard surface to the 
driver's right or left-the direction that the car was going,-and then 
stayed on the shoulder until it hit the highway guard fence and was 
t:ither deflected or guided back towards the left, and the track of 
the wheel showed on the shoulder of the road for a distance of some-
. thing like eighty-five feet from the point where it left the hard sur-
face to where it catne back. 
Q If it came back on the hard surface, in which direction was 
it going? 
Q It was pointed in a diagonal direction across the road, to-
wards the left side of the--
THE COURT: (Interposing) Have you another copy 
123* of *the blue print? 
MR. WILLIAMS: Yes, sir, but, if your Honor 
please, I would like for him to say about the marks on it 
before it is given. 
THE COURT: I think it would be very helpful to 
them. It is a very illuminating plat. Let the jury see what 
he is talking about. Let me ask the witness a question : 
Q (By the Court) I understand what you are describing now 
is shown on your plat by a red mark? 
A Yes, sir. 
Q When you speak of the highway guard fence, do you mean 
the board fence? 
A Yes, sir. 
Q Which is indicated on the map? 
A Yes, on both maps. 
Q As the white board fence? 
A Yes, sir. 
BY MR. WILLIAMS: 
Q Then I believe you say it returned to the highway, and went 
in what direction? 
A It angled across the road towards the end post of the bridge 
on the north side of the bridge. 
Southern Railway Company vs. Muriel Magagna 119 
Q When you say the end post do you mean the post which 
we describe as the corner post? 
A Yes, sir. 
124* *Q Did you see any marks north of the bridge at that 
end? 
A There were some very plain marks five feet three inches 
from that corner post on the bank, that appeared to have been made 
by the left wheel or wheels of an automobile. 
Q You saw where the automobile had then gone from that 
point? 
A In my mind. 
Q Could you see any marks down on the railroad right of 
wey? • 
A I did not notice the marks on the side of the cut. 
Q I do not mean on the side of the cut, but did you have any 
information as to where the automobile· had gone? (I believe Mr. 
Barksdale will admit the car went down). 
MR. BARI(SDALE: Not only admit it, but I allege 
it went over. 
BY MR. WILLIAMS: 
Q How did the marks or the course taken by the object com-
pare with the position where the car finally stopped? 
A All of these wheel tracks indicated that the car, with the 
rail having broken, it would indicate that the tracks were made by a 
car, and that the said car had gone into the cut. 
Q Now, you spoke of the tracks of this car leading to the white 
board fence; I will hand you photograph No. 1 and ask you to point 
out on it to the court and jury the point there by which you 
125* fixed the wheel tracks-just tell them *what you could see 
there? 
A The wheel tracks showed up--you can see them on this 
photograph,-leaving the hard surface of the road at a point about 
twenty-seven inches from this bottom plank of the white board fence, 
it showed where paint had been rubbed by some object which, in 
connection with the wheel tracks, would indicate it came off the fen-
der. This black post was hit hard enough to be made .loose, loose 
from the ground, and was knocked out of line at the top six or eight 
inches. The next post below the black post, it had a wheel track be-
side it, but it did not show it was running, and then the wheel track 
angled back towards the hard surface. The wheel track for that dis-
tance, about eighty-five feet, was not what you would call a track 
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which showed what made it. The ground was not real dry, and it 
showed plainly that what made the track had slid through it. It did 
not leave the print of the tread of the car but showed whatever made 
it had some brakes on it. It slid the full length of that eighty-five 
feet. 
Q You say the track came towards the corner post of the 
bridge? 
A Yes, sir. 
Q You spoke of seeing a mark on the bank to the left of the 
corner post; how does that bank slope with reference to the highway 
itself and the corner post? 
· A That bank slopes towards the highway. At the point where 
the mark was, it was not over about eighteen inches 
126* *higher than the road surface, and I suppose five feet further 
back it was up three feet higher than the surface. 
Q You say the mark on the bank was how n1uch higher in ele-
vation, if at all, than the roadway at the bridge? 
A Eighteen inches . 
. Cross E~-ramination 
BY MR. BARI<SDALE: 
Q Mr. Hutchins, were you familiar with this bridge prior to 
this accident? 
A Yes, sir. 
Q Y ott made one of these plats before this accident happened, 
didn't you? 
· A Another plat was made. I did not make it. I assisted in 
the survey. 
Q Didn't you make this red line-this survey for it? 
A I made the survey for it, yes. 
Q That is dated September 7, 1933, which is nearly three weeks 
before this accident? 
A Yes. 
Q So you saw the bridge then? 
A Yes. 
Q Was this wing panel, this lefthand wing panel headed south, 
of similar construction, similar posts and railings, to the rest of the 
· bridge on that side? 
A The only difference I can recall is that the wing panel 
127* *post was a round one. 
Q That was round and stood in the earth? 
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A Yes. 
Q Was the one set in the bridge four by six like the rest of 
them? 
A Yes. 
Q So that, with the exception of the round post at the end, 
the balance of the wing panel was of entirely similar construction to 
the rest of this side? 
A To the best of my recollection, yes. 
Q You have testified, Mr. Hutchins, that at 79 feet north of 
the bridge, imn1ediately north of the bridge, the grade is 12 percent; 
that is correct, is it not? 
A Yes. 
Q That means a drop of twelve feet in one hundred feet? 
A Yes. 
Q Isn't that a sharp grade? . 
A A twelve percent grade is a right steep grade, yes. 
THE COURT: \Vhere was the twelve percent grade? 
MR. BARI<SDALE: Immediately to the north of 
the bridge. 
THE COURT : The west end of the bridge? 
MR. BARKSDALE: I call it north. 
MR. WILLIAMS: You can see it in the profile. 
BY MR. BARI<SDALE: 
Q You say that this map is drawn to scale? 
128* *A Yes, sir. 
Q Y ott do not mean that these signs on here are on the same 
scale as the rest? 
A No. They were enlarged so as to make it plain what was 
. on them. 
Q When did you go there Mr. Hutchins, to tnake this inspec-
tion of the surface of the road after this accident? 
A On the 29th of September I think it was. 
Q What time of day? 
A Immediately on arrival-about 2:30. 
Q Now, you say you could see a mark on the board fence? 
A Yes. 
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Q Was it broken? 
A The board fence to which you refer I think is a white board 
fencc,-so called the highway fence? 
Q Yes. 
A The board was not broken. 
Q The board was not broken? 
A No, sir. 
Q What sort of mark was it you saw on that fence? 
A It was partly, I should say, an indentation in the wood ~nd 
partly paint which had rubbed off whatever it was that made the 
indentation in the wood. 
Q What color paint? 
A I am not sure that I can describe the color. 
Q Was it a peculiar color ? 
129* *A Well, -- . 
Q You were sent there to make this inspection, weren't 
you, and you did not make any note of the color of the paint. 
A I did not make any note of the color of the paint. 
Q The board, that white board, on that fence was not broken? 
A No. 
Q You saw a little ·indentation? 
A Yes. 
Q Of course your theory is that it was made by this automo-
bile, is it not? 
A That is my theory in view of the fact that the track was 
immediately adjacent to the fence. 
Q A track? 
A A track, yes sir. 
Q Did you see any marks of a blow on that post at the south 
end of the board ·fence? 
A The- black post? 
Q No, sir. 
A The end post that the boards were nailed on to? 
Q Yes. 
A I don't recall it. 
Q Didn't you inspect it? Didn't you inspect the post? 
A I inspected it. 
Q You don't remember whether there were any marks on it, 
or not? 
130* *A I do not recall at this time, no, sir. 
Q You went for the sole purpose of obtaining informa-
tion to testify on today, or when this case was tried~ 
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A I went there to get whatever information was desired, and 
I got what I could. 
Q And your purpose in obtaining information was for the pur-
pose of .testifying in this case? 
A So far as I know . there was not any case at that time. 
Q What did you go for? 
A It was necessary and desirable to make a survey as to var-
ious sorts of accidents, so as to have available information if it be-
comes needed. 
Q So the mark on the fence with the paint, the color of which 
you do not recall, you do not mean to say was for use in any accident 
which might happen; wasn't it for this particular accident? 
A The paint was with reference to the particular survey which 
I made. I mean to say there are so many shades I would not like 
to say what color it was. 
Q It was a white board-the boards were white, weren't they? 
A Yes. 
Q Couldn't you tell whether it was red, or green, or black, or 
what? 
A The only thing that I saw that looked like it was the car 
when I came into the garage and that lool{ed like it. 
131 * *Q And that looked like it? 
A Yes. 
Q That is a coincidence, but you can't tell us whether it was. 
red, or green, or pink or black? 
A It was not red and it was not black. 
Q Was it green? 
A As I said, I don't recall the color. 
Q All you recall is that it was the same as on the automobile? 
A I noticed that particularly. 
Q Y ott say you don't know whether there were any marks on 
the post at the end of the fence? 
A I made no record. I do not recall any mark on the post to 
which the plank was nailed, and I am not sure whether I made any 
record of any mark at this time. 
Q Were there any marks on the black post? 
A My recollection is that there was a mark on the black post. 
Q What sort of mark? 
A It was a very plain indentation, a dent or whatever you want 
to call it. 
Q A dent? 
A Yes, sir. 
Q How big a dent? 
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132* 
THE COURT: Where is the black post you are re-
ferring to? 
*MR. WILLIAMS : The first of the detached posts 
as you go to the bridge. 
BY MR. BARKSDALE: 
Q What did that indentation look like? 
A In view of the fact that the post itself was loose in the 
ground and bent over at the top, it looked like something had hit the 
post. 
Q I say what was the indentation like? Was it cut or splin-
tered? 
A It was an indentation you might say made by something 
blunt. It was not cut. 
Q Was there any paint on it? 
A I don't recall any paint on that. 
Q How many more posts did you find marks on? 
A The next post below the black post my recollection is was 
marked to some extent. 
Q That is the very next post beyond the black post? 
A Yes, sir. I remember I measured the direction of the wheel 
track with· the direction of the post, and the wheel track was right up 
against the black post and the post next below it. 
Q So you found marks in both the black one and the next one. 
Was the next one knocked out of the ground, too? 
A No, so far as I know it was not loosened. 
Q What about the next post? 
A The third post the· track was some few inches away· 
133* from *the post. I can give you the exact distance. 
BY MR. WILLIAMS: Give it to him. 
BY MR. BARKSDALE: I would like to get all this 
information. It is very interesting. 
A The third post from the end of the fence, the second post 
below the black post, so called, the wheel track showed from nineteen 
to twenty-six inches out towards the roadway from the post. In 
other words, the track itself was seven inches wide and began nine-
teen inches from the face of the post. . 
Q Where did you see the track with relation to the black post? 
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A It was right up against it. 
Q Right up against the black post? 
A Yes, sir. 
Q Was it right up against the next post? 
A DG you mean the one below the black post, or the one up 
against the plank fence? 
Q I mean the second one south-the next one south of the black 
post? 
A Yes, sir, it was up against it. 
Q The same track against that? 
A Yes, sir. 
Q How many more posts did you find tracks and indentations 
against? 
A I took measurements from the point w)lere the track 
134* *left the hard surface of the road back to where it reached 
the hard surface of the road at every post. 
Q It hit every post? 
A. I say I took measurement at every post. 
Q How many did it hit? 
A It didn't hit any more posts on that side of the highway. 
Q It only hit the fence and the black post and the post beyond 
that? 
A Yes, sir. 
Q And then what was its path? Did it turn to the right or left? 
A It turned at an angle towards the left and went towards the 
corner post. 
Q Which corner post? 
A At the end of the bridge, on the north side of the bridge. In 
other words, it angled across the road. 
BY THE COURT: 
Q That is shown by the red dotted line? 
A Yes, sir. 
BY MR. BARKSDALE: 
Q It turned a complete right angle a_nd went across the road? 
A It is shown as a diagonal line. 
· Q· It turned diagonally and went across the road? 
A Yes, sir. 
135* *Q Then where did it go? 
A From what I can hear, it went down in the cut. 
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Q You testified about some mark you saw on the bank? 
A There was a mark five feet three and a half inches from the 
place where the corner post had been to where this mark was, sub-
. stantially at right angles with the bridge. 
Q Five feet three and a half inches from the corner post? 
A Yes, sir. · 
Q That was a wheel track, was it? 
A It appeared to be. 
Q And it is your idea that that was the plaintiff's car that made 
that wheel track? 
A The wheel track was made by an automobile. 
Q What is the width between the wheels of an automobile? 
A I cannot say exactly. 
Q Was that the lefthand wheel or the righthand wheel that 
1nade the track on the bank? 
A I judge it was the lefthand wheel because the car could not 
have knocked down the railing like it did if it had been the righthand 
wheel. 
Q You say that this track you saw was five feet three and a 
half inches from the end post? 
A Yes, sir. 
Q How far did you say it was between the wheels? 
A I never did say. I don't know exactly. It is roughly 
136* *around five feet. 
Q Roughly around five feet.- So, if your theory is cor-
rect, from the lefthand track over, would put your wheel one inch to 
the left of that corner post; is that right? 
A The wheel. 
Q So that would leave the fender and overhang to knock down 
that corner post-what do you call it, the wing post? 
A No; the wing post is at the end. 
Q At the time you were making your inspection, how many 
posts had been knocked down? 
A Two posts. 
Q According to your theory, the righthand wheel would clear-
A (Interposing) I didn't say the righthand wheel would clear 
that corner post. 
Q You said the lefthand wheel was five feet three and a half 
inches away from it? 
A It was a right wide mark, and you could not .tell to the inch. 
I took from the center of the mark. 
Q From the center of one to the center of the other, according 
to your estimate would be about five feet? 
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A Yes. 
Q And giving the other half of the wheel three inches, and 
giving your figures, it would clear the post? 
A I would say it would come very close to hitting the 
post. 
137* *Q I admit from your figures, if you are correct in your 
theory, that if the lefthand wheel was five feet three and a half 
inches from the post, that the distance from the left wheel to the 
right wheel, plus the overhang, would strike the post. What I want 
to ask you is to explain· how, with only that portion of the car strik-
ing it, could it have knocked that post out of the earth, knocked down 
another post which you say is eight feet away-a little over seven 
feet, between seven and eight feet,-and all the rest of that panel 
standing? 
A It is my opinion the right front wheel of the automobile hit, 
and, of course, it had a bumper on it, and everything hit at once. It 
hit the post hard enough-whatever it was, it hit hard enough to cut 
it right off. It did not knock it out. 
Q And the impact which knocked over that end post would 
also take the other posts and two sections of fence down with it, al-
, though nothing hit the other post at all? 
MR. WILLIAMS: I object to the question on the 
ground that the witness has not testified what became of 
the post. 
MR. BARKSDALE: Were not there two posts 
gone? 
MR. WILLIAMS : I don't know where they. went. . 
MR. BARKSDALE: They were gone. I think it is 
fairly deducible. 
MR. WILLIAMS: We will get somebody to tell 
you. 
138* *BY MR. BARKSDALE: 
Q Could you see the track crossing the hard surfaced road? 
A Do you mean on the end nearest the bridge where it crossed 
over to the post? 
Q Yes. 
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A I could not. The pavement was dry at that time. 
Q You could not see any marks on the hard surface? 
A I could not see any I would identify that I would want to 
tneasure from. 
Q So you have not the remotest idea, from the measurements 
you made, that the car which made the tracks on the lefthand side 
was the same one that hit the post on the other side, have you? 
A I can't say what made them. I went up there to measure 
some marks on the road. I could not identify the car which made 
the marks. . 
Q You say you saw a skidmark 154 feet north of the bridge'? 
A Yes, sir. 
Q Do you know what car made that? 
A I do not. 
Q How many cars do you suppose had passed over that road 
from the time of this accident to the time you made your inspection? 
A I have no idea. 
139* *Q It was something like seven in the evening to 2:30 
the next day~ that is nineteen hours is it not? 
A Yes sir. · 
Q Do you agree with Mr. DeMott that is the most traveled 
road out of Lynchburg? 
A I am not very familiar with the travel out of Lynchburg, 
but I imagine it is. 
Q You know it is a very heavily traveled highway? 
A Yes, sir. 
Q If Mr. DeMott is correct that a thousand cars travel over 
it, any one of those cars might have made those marks? 
A No. 
Q . What car did make them? 
A I don't know, but the car which made the mark on the road 
and the skidmarks in the clay on the shoulder, I don't see what 
other car it could ·have been except the car that knocked the railing 
down. 
Q Although all the marks you saw that you could connect were 
on the right hand side of the road, weren't they? 
A That is the way it pointed, and it was the skidmark which 
showed that the car which made the mark the wheels were not turn-
ing at the time the. mark was made. 
Q Not any portion of the time from the 154 feet back? 
A In my opinion not any portion of the time. 
Q So the car you say made the mark had the wheels 
locked? 
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140* *A I didn't say locked but they had the brakes on. 
Q Didn't I understand you to say that they were not 
turning? Is that your testimony? 
A I don't know whether they were turning around but they 
were not going as fast as the car was going. 
Q Didn't you testify that the car wheel which made the track 
you saw was not turning? 
A What I intended to imply was that the wheel that made that 
mark was not turning as fast as the car was going. In other words 
it slid through the mud on the shoulder the full length that it was off 
the shoulder for approximately 85 feet. 
Q You followed the skidmark, as I understand you, 154 feet? 
A I said it began 154 feet from the end of the bridge and came 
in towards the bridge a distance of something around one hundred 
feet, I should say. I can tell you exactly. (Looks at book). You 
could follow that mark about 120 feet. 
Q I wrote it down 154; didn't you say that? 
A You could see it 154 feet from the end of the bridge, and 
you could follow it towards the bridge about 120 feet. In other 
words, I told you the distance where it went across the highway and 
hit the corner post, if there was a turn I couldn't see it at the time 
I made my survey. 
BY THE COURT:-
Q Is that the implication we· draw from the fact that 
141 * *the first part of the line is solid red, and then you have 
dotted red across the highway? 
A Yes, sir. -
BY MR. BARKSDALE: 
Q What I want to know is how do you know that there was 
a mark if you could not see it? 
A I did not testify to that. 
Q I may have misunderstood you. 
A You asked me if I could see the mark across the road, and 
I told you I could not. 
Q There was not any mark across the road? 
A I said I couldn't see any. 
Q I understand you correctly, do I not, that all your testimony 
about these tracks is based upon your inspection at 2:30 P. M. the 
day following the accident? 
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A My testimony relative to the wheel track, yes. 
D. F. CAREY, 
a witness on behalf of the defendant, being duly sworn, testified as 
follows: 
Examined by MR. WILLIAMS: 
Q For whom were you working in September last? 
A Southern Railway. 
Q vVhat was your position? 
A Bridge and building supervisor. 
Q How long have you been supervisor? 
142* *A Two years. 
Q What position did you hold before that? 
A Bridge foreman. 
Q How long have you been in the bridge business? 
A Twenty-eight years. 
Q You say you are now supervisor of bridges? 
A Yes, sir. 
Q Over what territory? 
A The Washington division, from Alexandria to Monroe, and 
from Manassas to Harrisonburg. 
Q How many bridges do you have in that territory? 
A What class of bridges? · 
Q Bridges like this one at Monroe? 
A I think 39. 
Q Did you have a standard rail for all bridges? 
A Yes, sir. 
Q What does it consist of? 
A Two by six railing and four by six posts. 
Q How is that constructed? Tell the jury how you put the 
rails on the posts, and how many there are? 
A The posts are placed eight feet apart or less. We take a 
highway bridge fifteen feet long, which, of course, would have two 
panels, each seven and a half feet. Say if it is seventeen or eighteen 
feet, we would have to have three panels-nothing more than eight 
fe.et apart. 
Q How many rails are on the post? 
143* *A Three on the inside and one on top of the post 
2x6 dressed-l-5-8x5-5-8. 
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Q So you have four lines of this rail that you mentioned? 
A Yes, four lines of rail. 
Q What sort of material is this? It is 2x6 and 4x6 what? 
A Long leaf yellow pine. 
Q Where did you get it? 
A Direct from the mills in the South. 
Q What sort of system of inspection have you as to quality 
and grade? 
A The Southern Railway has an inspector that inspects it at 
the mill. 
Q 
A 
Q 
MR. BARI<SDALE: I object to this testimony unless it 
has some application to this particular bridge. 
THE COURT: I suppose that he will lead up to it. 
MR. WILLIAMS: The type of material in this bridge. 
(Mr. Williams) It is inspected at the mill, and then what? 
When we receive it, I inspect it myself the second time. 
When you put in one of these posts, how long a post do you 
put in? 
A 
144* 
Five feet. 
Q How much is above and how much below the surface? 
*A Four feet above tlie floor and one foot below. 
Q Suppose the construction of the bridge calls for a 
wing panel, what sort of material do you use in that? 
A We use the same rail on the wing as on the bridge. We use 
the track ties 7x9 in the wing. 
Q That is the post which goes into the ground? 
A Yes, sir. We plant that post three feet in the ground. 
Q And then you run your rail from that to the corner post? 
A Yes, sir. 
Q Are you familiar with the requirements of the Virginia 
State Highway for timber to be.used in bridges? 
A Yes, sir; that is what I work by. 
Q How does the timber you use in bridges compare with that? 
A It is up to specification. 
Q Are you able to state when the railing that was on this 
bridge on September 28, 1933, was put there? 
A In the spring of 1930. 
Q How do you recall that date? 
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A I made all the bridges on the highway from Monroe to 
Alexandria standard in the spring of 1930. We had some that were 
not standard and we brought them up to it. 
Q Were you present when this work was done on this bridge? 
A I was present. 
145* *Q Did you see the material which went into the bridge? 
A Yes, sir. 
Q How did it come up to standard? 
A It was up to standard. 
Q Who was the foreman? 
A Mr. J. M. Bell. 
Q Do you know why he is not here today? 
A I have a message from him that he is sick and couldn't come. 
Q You inspected the timber before it went into the job? 
A Yes, sir. . 
Q Did you inspect it when the job was complete? 
A Yes, sir. 
Q H.ow was the corner post fastened there? Explain it to the 
court and jury how you fastened the corner. post in (handing wit-
ness paper) ? 
A We started on the ground first. Say the bridge is this way 
(illustrating), we put 6x10 blocks this way first. They are five feet 
long. Then we put what is known as a cap on top of that, or we 
generally call it a mud sill lOxlO. Then we run this way-it depends 
on the space, but at this particular bridge was 10x12 sleeper or joist 
which runs parallel with the bridge. Then we put the floor 4x8 on 
top of that, and then what we call a bulkhead, a 6xl2 bulkhead, behind 
· or at the end of the frame to keep the dirt from running under 
146* the bridge. At this particular post we *set that down on the 
lOxlO cap right in this corner, and we toe-nail it to the cap 
6x12 and toe-nail it on this side. 
Q Toe-nail it to what? 
A With 40, 50 and 60 penny nails. 
Q How many sides could you toe-nail it on? 
A On two sides. The mud sill, you might say, or cap, we nail it 
to that in the end, and the 6x12 joist we nail it to that. We set wood 
on the bulkhead to keep the dirt from running under there, and we 
toe-nail it to that, and we have a 6x6 guard rail which comes there, 
and we toe-nail it to that. 
Q How often do you inspect these bridges ? 
A Every three months. 
Q Is that your job personally to make these inspections? 
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A Yes, sir. 
Q What do you inspect them for? 
A Well, we start at the ground--
Q (Interposing) I mean what is the purpose of your inspection? 
A For unsound timber or loose timber or loose bolts or any-
thing unsafe about it-the driveway or trainway. 
Q To what extent do you go oyer the bridge when you make 
an inspection ? 
147* . *A Over the bottorn and top and over all of it. 
Q When was the last time you inspected this particular 
bridge prior to September 28, 1933? 
A I inspected it the first part of September, but I can't say just 
the date. I think he has my report there which will give the exact 
date. · 
Q When you inspected that in September, did you take any 
exception? 
A I think I took exception to the floor beams under the span, 
but there was no exception to the railing at all. 
Q Did you examine the stringer or sleeper, I believe 6x12? 
A Yes, sir. 
Q Tell the jury what the condition of it was? 
A I saw nothing unsafe in any of the stringers. 
Q Was it rotten or decayed, or otherwise unsafe? 
A I would not say there was no decayed or rotten stuff, but I 
would say there was nothing unsafe, rotten or decayed to make it· 
unsafe. 
Q Had it gone down at all over that stringer? 
A No, sir, no settlement. 
Q That is, the sleeper or stringer carried its original weight? 
A Yes, and has it yet. We never changed it. 
Q The railings of these bridges are designed for travel in what 
direction? 
148* *A Parallel to the road. 
Q Do you recognize any deviation from parallel driving? 
A I don't underst~nd exactly. . 
Q Do you assume that the traffic will always move exactly 
parallel? 
A Yes, sir. 
Q Y ott do not admit of any change? 
A Slight-! would say a ten degree angle, but not over that. 
Q Suppopse ·a car should get all four wheels on this bridge 
and veer from one side to the other, what effect would the railing 
have on the car or the car on the railing? 
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A I do not think it is possible for it to get out of that. 
Q What would happen? 
A Possibly it would knock the railing off. It might knock the 
post some, or loosen it some, but I do not think the car could get out 
if all four wheels landed in the bridge. 
Q Is that true at any speed? 
A At any speed. 
Q For what direction of moving cars do you design your wing 
panel? · 
A How is that? 
Q For cars moving in what direction is the wing panel con-
structed? 
149* *A. Parallel with the road. 
Q You recognize the same angle of ten degrees you 
spoke of? 
A Yes, sir. 
Q In order that you may refresh your memory as to the date 
when you made your last inspection, I hand you Southern inspection 
report signed by D. F. Carey, and ask you the date when that report 
was made? 
MR. BARI<SDALE : Do you want to introduce the 
report? 
MR. WILLIAMS: No; just to give the date. 
MR. BARKSDALE: I have no objection to that. 
BY MR. WILLIAMS: 
Q Look at that and state what date you inspected the bridge? 
A I worked out of Alexandria always in inspecting the bridges 
on motorcar, and I inspected this bridge on September 21st. I gen-
erally get up as far as Charlottesville on the 19th, and on the 21st on 
through. 
Q And you found it in good condition? 
A Yes, all except the hanger beam in the center of the bridge, 
I think. 
Cross Examination 
BY MR. BARKSDALE: 
Q Is this brodge 164-3 ? 
A Yes, sir. 
· 150* *Q How many of these do you inspect in a day? 
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A In the summer time I work from when I can see, when 
on the road, and I will say fro~ very early to very late; it takes from 
two to three days-about three days from Alexandria to Monroe. You 
understand one day I inspect highway bridges, and the next day steel 
bridges. I always get the highway bridges and work on down. Take 
that br~dge, for instance, it will take me thirty minutes or forty 
minutes to inspect it after I arrive there. · · 
Q Didn't you have something else written there? 
A No, sir. 
Q There has been something erased there? 
A Yes. The Clerk made out this, G. W. Welcott, the Clerk in 
the office. 
Q You did not make it? 
A I made the erasure and made the change before I signed it. 
Q What was it before you signed it ? 
· A The hanger beams, and I made the change and then signed it. 
Q How did you happen to change it? 
A I checked it before I signed it. 
Q Were the hanger beams in bad condition and needed some 
work? 
A I had a new one; I renewed them about that time, and they 
were in good condition. 
151 * *Q Were they in good condition on that day? 
A On this report they were. 
Q Why did you report them otherwise? 
A He made the report on the note book and he made an error, 
and when I came in I corrected it. 
Q What was it? 
A That the repair had been made 0. K. 
Q When was the repair made? 
A I couldn't tell you, hut between this inspection and the other 
inspection. It was in 1933-last year. 
Q What is the purpose of a wheel-guard? 
A To guard the wheel. 
Q Can you go a little further? Wheel-guard means guarding 
the wheel; doesn't it mean that the purpose of it is to turn it or deflect 
it and turn -it straight if it runs against it? 
A To a certain extent, yes. I would not say it would deflect it 
if the car was going at any rate of speed. At forty-five degrees it 
would deflect it at our standard. 
Q What is your standard wheel-guard? 
A 6x6. 
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Q. That means it should stand up six inches above the floor, 
does it not? 
A I would not say that. We use a small amount of road oil on 
the bridges right frequently, and it would be about four to five inches 
above. 
152* *Q In this picture on the rightnand side of that bridge 
going south (picture No. 6) you have practically six inches, 
haven't you? 
A Yes-that is eight inches. 
Q On this side it is how much ? 
A We have really got the six by six there. 
Q The timber is 6x6, but it does not set up over the ballast 
there over an inch or two? 
A I couldn't say. I would say .two and a half with the ballast 
rolled up on it a little. 
Q Two and a half at the highest part? 
A Yes. 
Q Right where I have my pencil it is practically no height at 
all, is it? 
A We will compare it: Say that is two inches, I would say 
two or two and a half, although you have four inch rise here in a foot, 
and it is kind of rounded up. 
Q Is that the condition when you inspected it September 21st? 
A Practically that condition. I would not say exactly. I don't 
know whether they used any stone on there between the time I in-
spected it and that picture, or not. 
Q On 'this side of the bridge, the righthand side going south, 
that is a good deal heavier type of construction than you have just 
described? 
A Yes. 
153* *Q And that is what you had there when you inspected 
it, isn't it? 
A Yes. We used 6x6 or better. 
Q Why did you have that side heavier than the other side? 
A I don't know that. It got broke up in the corner somehow, 
and we did not have the 6x6 on hand, and we used 8x8. 
Q Isn't this construction here of oak? 
A We don't use oak. 
Q What sort of planks? • 
A Approximately there might be an oak board in there, but it 
is as strong or stronger than the 2x6. 
Q When you made your inspection, was this wing panel of the 
same construction as the balance of this lefthand side? 
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A The railings were the same. The posts were not. 
Q What was the difference in the posts? 
A It was a track tie 7x9. 
Q Which post do you mean? 
A The end post of the wing. 
Q The center post was the same as this? 
A The corner post was 4x6. 
Q The same as these? 
A That is right. . 
Q Now, you have described the various ways that that 
154* *corner post was or might have been connected to the brigde; 
do you mean you personally remember that that post was con-
nected? 
A I personally remember not only that one but the one on the 
other corner. All four were the san1e. 
Q How many bridges do you say you have under you? 
A Highway bridges? 
Q Yes. 
A Thirty-nine-that is on the entire division. 
Re-Direct Examination 
BY MR. WILLIAMS: 
Q Do you know who puts the surfacing on that bridge-! 
mean the tar? 
A The county or sia te. 
Q Does the railroad have anything to do with that? 
A No, sir. 
J. L. RiTENOUR, 
a witness on behalf of the defendant, being duly sworn, testified as 
follows: 
Examined by MR. WILLIAMS-: 
Q Mr. Ritenour, where were you working in September, 1933? 
A I was in Alexandria. On the 29th day of September 
155* *I came to Monroe on No. 135. · 
Q What was your occupation or business? 
A Bridge and building carpenter. 
Q For whom? 
A Southern Railway. 
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Q So you came here in September, 1933; on what day? 
A The 29th of September. 
Q How long have you been a bridge carpenter? 
A I have been in the bridge business as foreman and carpenter 
about twenty-eight years. 
Q You came on 135 to Monroe. That gets in about what time? 
A About 1 :50. 
Q What was the object of your trip? 
A To see about the fence on the bridge north of Monroe, about 
an automobile accident. 
Q So you went up to the bridge? 
A Yes, sir. 
Q Did you look it over? 
A I made a temporary repair where it had been knocked down. 
Q When you got up to the bridge and looked it over, what did 
you find? 
A I found the wing panel all knocked down and the first post 
of the bridge. 
Q That is the corner post? 
156* *A Yes, sir. 
Q You had been told it had been knocked down by a 
car going through ? 
A Yes. 
Q · Could you form an opinion as to the direction that the car 
took-that ~s, as to what direction it took as to the various posts? 
MR. BARKSDALE: I object to that. 
BY MR. WILLIAMS: 
Q I want you to state what knowledge you acquired which 
would make you conclude where it went through? 
A It looked like the car almost missed the bridge. 
Q What makes you think so? 
A The corner post was shea~ed off; the boards were jammed, 
showing it was the section joined on the post. 
Q Will you tell us from what you saw of the post left there 
where the car struck with reference to the corner post? · 
A The corner post was the only thing I could see any sign on. 
Q Were any timbers left sticking on the second post? 
A Yes, one was broken off and jammed back into splinters. 
Q The corner post--
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A It was sheared off something like ·a foot from the floor of 
the bridge. 
Q Do you mean something had sheared it off about a 
157* foot *from the top of the bridge? 
A Yes, sir. 
Q How was the post fastened in? 
A Nailed against the mud sill and the cap, and the floor board 
and bulkhead and a cap, and then the floor just come through and it 
was setting in the corner. 
Q Did you say the butt end of the post was there? 
A Yes, sir. 
Q Was it forced out? 
A It was forced out some, but not plumb out. 
Q And the stub was there? 
A Yes, sir. 
Q Did the second post show anything had happened to it? 
A It looked that the ends of the boards had jammed it some, 
but no damage done to the second post. It showed the signs of the 
strain. 
Q Did you see any lumber there which you could identify as 
coming off the bridge? 
A Not with the wing panel. The wing panel was clear gone 
and some poles were put up, and I was in a rush to get away and I 
put another temporary in. 
Q What did you do towards the stub of the post? 
A Knocked it out and used two by two for the fence. 
Q This was a temporary repair you were making? 
A Yes, sir. 
Q You put up, you say, a·temporary rail and post there? 
158* *A Yes, sir. 
Q Speaking of the post, what had become of the wing 
panel post, the one that was in the ground? 
A I don't know. 
Q Was it there? 
A I didn't see it. 
Q Did you set another post? 
A I dug a hole and set another post. 
Q Then, when you got through putting up the temporary post, 
what did you do? 
A A colored fellow came along, and he helped me, and I gave 
him the scraps of lumber for lightwood. 
Q What is standard material for use in the bridge? 
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A Two by six for the railing and four by six for the posts. 
Q How did the material you found there compare with it? 
A That was standard. 
Q Was it sound or rotten? 
A Sourid. 
Q The stuff you found, you could identify it? 
A -I could identify the bridge part, but the wing panel I "didn't 
pay any attention to and I didn't gather up the scraps. 
159* 
Q That is the part on the ground? 
A Yes, sir. 
*Cross E.'rmnination 
BY MR. BARKSDALE: 
Q This first post that was left standing on the left-hand side 
going south, what was the condition of that? 
A The first one on the bridge? 
Q Yes, when you got there? 
A The condition was good with the exception it showed some 
strain. 
Q It was partly pulled out? 
A \ It was jammed parallel with the traffic; in other words, 
something had struck the end of the board and it showed a little strain 
against the second post. 
Q What about the next post to it? 
A Out on the bridge? 
Q No, towards the wing panel. 
A That was broken off.. 
Q What kind of post was it? 
A Four by six. 
Q How many more posts were there to the wing panel? 
A I don't know. After it got on the bridge on the ground, I 
don't know. 
Q How many posts did you see broken? 
A I didn't see but the one broken. I know that there were 
others broken, but I didn't see it because the wing panel was broken 
completely out. 
Q You, yourself, only saw one post? 
160* *A One. post. 
Q Did you see any tracks there? 
A I couldn't say that I did because there had been so much 
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walking around there and there had been a temporary fence built there 
when I got there, and I couldn't identify nothing of the kin.d. 
H. C. LIBBY, 
a witness for the defendant, being duly sworn, testified as follows: 
Examined by MR. WILLIAPYIS: 
Q I believe you are the engineer of bridges for the Southern 
Railway? 
A Yes, sir. 
Q Where did you receive your technical education? 
A Massachusetts Institute of Technology, and graduated in 
1907. 
Q That is commonly known as Boston Tech? 
A Yes. 
Q What has been your experience in bridges? 
A Two years in designing and drafting office of the American 
Bridge Company, and then I came in 1909 with the Southern Rail-
way as draftsman, and occupied that position until 1916, when I was 
senior assistant engineer in the bridge department. In 1918 I 
161 * was made as*sistant engineer of bridges, and in 1922 I was 
made chief engineer of bridges, which position I now hold. 
. Q To what extent does the design and loading of bridges come 
under your supervision? 
A I have charge of design and standard maintenance. 
\ Q So maintenance also comes under your supervision? 
A Yes. 
Q Do you ever put out any standards or plans for bridge 
maintenance in your department? 
A Yes. 
Q Suppose there is a bridge carrying a highway to be designed· 
for replacement, what part do you play in that work? 
A We prepare the plans,· the detail construction plans, cover-
ing the rebuilding. 
Q In preparing your plans and specifications for rebuilding of 
highway bridges, to what extent are you governed by the specifications 
and standards issued by other· authorities than the railroad? 
A We try to make our standard conform to the standard of the 
state in which the structure is located, or the American Association 
of State Highway officials. 
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Q Do you maintain your bridges in accordance with the same 
standard where the Southern is responsible for the maintenance? 
A Yes, sir. 
Q Please state whether the State of Virginia has issued 
162* *any specifications for highway bridges? 
A Yes, sir, they have two to my knowledge~ 
Q Do you have those? 
A Yes, sir. 
Q Is that the copy I used this morning? 
A This is the last one. 
Q That is dated what? 
A 1932. 
Q I believe you got those specifications from the State Highway 
Department for the government of your own department in designing 
and maintaining bridges ? 
A Yes, sir. 
Q Please state whether or not in the design of any bridges that 
have actually been constructed, the State Highway specifications have 
been conformed to, so far as the bridge railing itself is concerned? 
A Yes, sir, several. 
Q I will ask you to read to the court and jury from that specifi-
cation issued by the Virginia State Highway Department the specifi-
cations for bridge railing, page 187? 
A (Reading) "Railings. Substantial railings shall be provided 
along each side of the bridge for the protection of traffic. Preferably 
the top of railing shall be not less than three feet no inches above the 
finished surface of the roadway and adjacent to the curb, and when on 
· a sidewall< shall not be less than three feet no inches above the 
163* side*walk floor. In general, railings shall be of two classes, as · 
follows: One railing suitable for use on country bridges which 
are not subject to general pedestrian travel." 
Q Of course that is the only type of bridge that we are in-
terested in here? 
A Yes, sir. 
Q Will you give us the size of the posts and rails and so forth? 
A Under the design of timber structures, sub-head "Railing," 
"Wood railing shall consist of not less than two horizontal lines of 
rails. ·Rails shall have a cross-section of not less than two inches by 
six inches. Rail posts shall have a cross-section not less than four 
inches by six inches and shall be spaced not more than eigh~ feet 
apart, preferably shall be surfaced four sides." 
Q What is the permissible amount of surfacing when you 
say that? 
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A In dressing each surface they allow one-sixteenth inch. 
Q And that accounts for some of this being less? 
A Yes. 
Q Of what material are they constructed? 
A Long leaf yellow pine. 
Q Will you please tell the court and jury what the function of 
the rail is and its effect on traffic? 
A The function of the rail first is to mark the width 
164* *of the roadway, and second to deflect a car traveling approx-
imately parallel with the center line of the roadway back into 
the bridge. That is combined with the wheel-guard. 
Q Do you recognize any deviation? 
A Yes, up to one inch in ten, or· about ten degrees, which is 
about one foot in five. 
Q Would this rail deflect a car up to the ten degrees you· speak 
of, a rail constructea according to the standard? 
A It would in conjunction with the wheel-guard. 
Q What effect do the rails nailed to the posts have upon the 
strengthening of the posts or their functioning or efficiency, I believe 
it is called? 
A In a longitudinal direction it makes all four act together or 
tie together. 
Q Y ott heard Mr. Carey testify as to the company system of 
inspecting material purchased? 
A Yes. 
Q That is correct, is it? 
A Yes. 
Q And I believe Mr. Carey made to you the report that he 
read today? 
A Yes. 
Q How often does he make report to you on bridge conditions? 
A Quarterly. 
Q Do you recall any bridge in this vicinity, that has been 
165* built under your supervision, by the company in conjunc*tion 
with the State Highway Department which conforms to the 
bridge rail specifications which you mentioned? 
A Yes. 
Q What bridge? 
A A bridge at the City Farm on Route 14. 
Q That is just south of Lynchburg? 
A Yes, sir. 
Q Did you have to submit your plans to the State Highway? 
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A Yes, sir. 
Q What did your plans call for in the way of a bridge railing? 
A It was the standard railing I referred to of 4 by 6 posts and 
2 by 6 railing. 
Q That was approved? 
A It was approved by Mr. Shirley, Commissioner. 
CROSS EXAMINATION 
BY MR. BARKSDALE: 
Q Mr. Libby, you say the purpose of a railing is to indicate 
the edge and also to deflect automobiles which may come in contact 
with it; that is correct, is it? · 
A When they are traveling approximately with the center line 
of the bridge. · 
Q If an automobile travels approximately on the center line you 
do not need any railing, do you? 
A Approximately with the center line. 
166* *Q I say if it travels approximately with the center of 
the bridge, you do not need any railing? 
A No, but I say when the automobile is traveling parallel. 
Q You say the design is to deflect it if it comes in at an angle of 
ten degrees? 
A Yes. 
Q Don't you realize the possibility that a car may come in at 
. more of an angle than ten degrees? 
A Ten degrees is one foot in five, and that is a prett):' sharp 
angle. 
Q A right angle is still ninety, isn't it? 
A Yes. 
Q A ten degree angle is one-ninth as sharp as· a right angle? 
A Yes. 
Q You say you rely on your railing in conjunction with your 
wheel-guard? 
A· Yes. 
Q And the standard design on a timber bridge for a wheel-
guard is six inches, isn't it? 
A The state standard is four by six.' 
Q I mean the extent of it up from the floor? 
A Their standard runs from four to six inches. 
Q On this bridge you had on the righthand · side going south a 
wheel-guard fully six inches or more? · 
Southern Railway Company vs. Muriel Magagna 145 
167* *A Yes, I would say from the size of the railing. 
Q On the left side going south there is very little railing 
above the surface, isn't there? 
A It doesn't look to be much. 
Q And of course if you only had an inch or two wheel-guard 
it would not be nearly so much used or wouldn't have nearly so much 
effect in deflecting a wheel as if it had the full six inches, would it? 
A No, .sir. 
Q Route 29 south from here is a very important highway, 
isn't it? 
A I am not a native and I couldn't say. 
Q You are chief bridge engineer for the Southern Railway; 
you have heard of Monroe, haven't you? 
A Yes, but I am not on the highway. 
Q The last I heard of the Southern Railway it was right much 
interested in traffic and buses and so on. Don't you know, as a matter 
of fact, Route 29 is a very important north and south highway? 
A I imagine so. 
Q The specifiications you were reading were for timber bridges, 
were they not? 
A Yes, sir. 
Q The Highway Commission is not in the habit of building 
timber bridges on the main arteries, is it? 
A The last we built was in 1930. 
168* *Q Don't you know that th~ State Highway is not 
building any timber bridges on the main arteries now? 
A They have not told me that they were not. 
Q Don't you know as a n1atter of fact that they are not? 
A No. 
Q You don't know? 
A No. 
Q You confine your attention strictly to the Southern Railway? 
A Yes. 
RE-DIRECT EXAMINATION 
BY MR. WILLIAMS: 
Q I believe you say the last bridge you built under State specifi-
cations was a timber bridge ? 
A Yes. 
Q That was in 1930? 
146 Southern Railwa_y, Co'!"pany vs. Mttriel 1l1ag~gna 
A Yes. 
Q That was the City Farm of Lynchburg? 
A There was one later than that. It was Route 14 at that time. 
Q Do you know that that is a wooden bridge? 
A Yes, the one I have in mind. It crosses our track at mile-
post 178.4. 
Q Has it an ordinary rail on it? 
A Yes. 
169* *Q You are now examining the plan for the City Farm 
bridge? 
A Yes. 
Q What you have to say, say it out loud so as to get it in the 
record? 
A . This has the location showing the old bridge crossing 
approxmately at right angles, and the new bridge crossing at about 
forty-five degrees. This structure was 186 feet long, and it shows the 
railing 2x6, posts 4x6, 6x6 wheel-guard, 1-beam span over track, 
and creosote wooden trestle and approach. 
BY THE COURT: 
Q When was that built? 
A This was approved by Mr. H. G. Shirley, Commissioner, 
August 11, 1927. It was. actually built in 1928, I think. 
BY MR. WILLIAMS: 
Q You referred to another bridge which you built subsequently, 
in 1930? · 
A Yes, we had one I can't think of. 
BY MR. BARI<SDALE: 
Q What is the width of that one? 
A This is 23 feet no inches between wheel-guards. 
BY THE COURT.: 
Q In the little red book do they make any difference in bridges 
on the State Highway System and those in the County System? 
170* The reason I ask that, in 1932 the Legisla*ture of this state 
turned over all the county highways to the County Highway 
Southern Railway Company vs. Muriel Magagna 147 
Con1missioner for maintenance, it not being contemplated that they 
would be treated as State Highways; is there any distinction in there 
between State and County Highways? 
A I have not been able to find it. 
Q Is there any State Highway that runs by the City Farm? 
MR. WILLIAMS : I think so. 
MR. BARI<SDALE: It does not run directly by it, but 
the main road to Alta Vista runs in twp or three miles. 
BY THE COURT: 
Q Is that the one where you turn into the Air Port? 
.A Yes, sir. 
Q Is that a wooden bridge? 
A Yes, sir. It has concrete piers supporting the span, but it 
has timber or wood flooring. 
Q How does the width of that compare with this bridge? 
A This bridge is fifteen feet seven inches, and this twenty-three 
feet no inches. It is about eight feet wider. 
171* 
BY MR. WILLIAMS : They call it the City Farm 
Bridge because the City Farm station is in sight of it. 
*H. T. EUBANK, 
a witness on behalf of the defendant, being duly sworn, testified as 
follows: 
Examined by MR. WILLIA}\IIS : 
Q For whom do you work? 
A Southern Railway. 
Q Were you working for them last September? 
A Yes, sir. 
Q Where do you live? 
A I live about a mile and a quarter north of Monroe. 
Q You live within what distance of the bridge that we are 
talking about? 
A I would say half a mile. 
Q You live on Route 29? 
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A Yes, sir. 
Q And about across the road from Angus Faulconer's place? 
. A Yes, sir. 
Q You have heard the. testimony this morning about a car going 
through the bridge on the night of September 28, 1933 ; did you go 
down there? 
A Yes, sir. 
Q Tell the court and jury if you made any examination of the 
locality there with a view of ascertaining the direction that that car 
had taken before it went through the bridge and what you 
found? 
172* *A On the night of September 28th· I was at Monroe 
inspecting one of our high class trains,· train No. 52. About 
the time that this train left Monroe--
BY MR. BARKSDALE: 
Q About what time was it? 
A I would say between 7:00 and 7:30, approximately 7:15, 
a telephone came in and said a car· had gone over the embankment, 
and I got in my automobile and·drove up to the·scene north of Monroe 
to this bridge near Mcivor Station. When I got there, there were 
several cars there, and one of ·these gentlemen who was in the car 
was coming up the bank to the corner of the bridge. I asked him at 
the time if any one was hurt, and he said not seriously he didn't 
think. I went on over to the north end ·of the bridge where the corner 
of the . bridge had been knocked down by an automobile, and began 
to look around there some. Finally I went on over to the railroad 
where this car went down the embankment and lodged against the 
track on the southbound side. From the tracks of the automobile-
I didn't step it off or didn't measure what the distance was back on 
the west side of the bridge but a good piece up the road, I would say 
possibly one hundred or a hundred and fifty feet where a mark led 
from the hard surface of the road out on the gravel; the gravel wasn't 
so heavy, and it went through the gravel into the red clay or the side 
of the fence where the car scraped this board that was put up 
173* there by the State Highway, and struck a darker *post, the next 
post to it, and then cut back I don't know what degree, but, 
anyway, back to the north side of this bridge, which would be the west 
side, but it was the north corner of the bridge. It hit this post here 
on the ccomer, and that post was removed from there, jammed some 
boards, and, in fact, one of the boards was· broken off-one of· them 
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or maybe more, and jammed the second back, and the car went down 
on the track. 
BY MR. WILLIAMS: 
Q Could you follow the track from the point where you saw 
it up against the boards to where it went over the bridge? 
A Yes, sir. 
Q That was made by the right or left wheel of the car? 
A The right side of the car. 
Q Where would that wheel, continuing that mark, have come 
in contact with the bridge railing? · 
A I woulil say it must have caught either the bumper or front 
wheel on the right side of the car-must have hit the post. 
Q And those marks were perfectly plain? 
A Yes, sir. 
Q Did you examine the marks on the white fence post and on 
the black fence post? 
A I did. 
Q What did they :look like ? 
174* *A It looked like where paint had pressed the wood and 
it made the marks from the fender or body of the car. 
Q What color was it? 
A I would say black-blue. 
Q And you could see that on the fence and the post? 
A Yes, sir. 
Q Could you see anything but the color? 
A You could see the imprint .which made it, it being close to 
it like it had been hit. 
Q Was that post out of line at all, so far as you know? 
A The dark post was. 
Q How much? 
A It was bent over some, but I would not say how much it was, 
but it had been moved and was loose. 
Q And those tracks led up . to the comer post. on the bridge ? 
A Yes, sir. 
Q And there was the car down the ·bank? 
A Yes, sir. 
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Cross Examination 
BY MR. BARKSDALE: 
Q Had Mr. Hughes' wrecking car got there? 
A No, sir. 
Q How many cars were parked there when you got there? 
A Mr. Faulconer's car was parked. 
175* *Q Which Mr. 'Faulconer? 
A A. L. It was on the east side of the track. 
Q Who else was there? 
A "Johnny Mays was there. 
Q Who else? 
A Mr. Ramsey was there at the time. 
Q Who else? 
A I do·n't know, but there were several. I don't recall who else, 
but the reason I remember Mr. Mays so well was that he was with 
the gentlemen with the glasses, and carried him to Lynchburg. 
Q Was Mr. Fizer there? 
A He was not there at the time I got there, but was there a 
few minutes after. 
Q Did you show him the marks? 
A No, sir, I don't think I did. 
Q You say you saw paint on all these posts? 
A No, sir. 
Q Which ones? 
A I saw paint on the fence and paint on the dark post. If you 
have the picture I can potnt it out. It is the first black post after you 
pass the fence. 
BY MR. WILLIAMS : As shown on picture No. 4. 
BY MR. BARKSDALE: 
Q How many more posts did you see marks on ? 
A I didn't see any more. 
176* *Q You saw a mark on the white board? 
A On the board, yes, sir. 
Q And on the black post? 
A Yes, sir. 
Q · And that is all? 
A Yes, sir. 
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Q You did not see the mark on the next post that Mr. Hutchins 
saw? 
A No, sir. . 
Q You did not see any wheel marks on the bank that he testi-
fied to? 
A Which bank? 
Q On the lefthand side of the road going down? 
A On the lefthand side going down? 
Q Yes. 
A At the end of· the bridge I did. 
Q Where? 
A (Using picture). There is a wing post which extends out, 
and here, and at this post there there is a little bank raised a foot or 
eighteen inches, and I saw the track where it went over the bank. 
This post on the corner was removed by John P. Hughes' man, and 
he did not strike that post. 
By MR. WILLIAMS: 
Q That is the wing panel post? 
A Yes, sir. 
177* *BY THE JURY: 
Q Where was the paint? 
A It was on this post and on that second post (referring to 
picture). 
BY MR. BARKSDALE: 
Q You say John P. Hughes' man took up the wing panel post? 
A Yes, sir. 
Q And that was not hit by the Magagna car at all? 
A No, sir. 
Q So where this car went over .. was between the end post and 
this post that is still standing here? 
A Here is where I presume the post was missing. That is the 
corner post. 
Q And the end post was still standing? 
A The end post where the fence fastens to the wing, that was 
still standing. They removed the post in order to get the wrecker 
· back in here to pull it up, up the hill. The corner post was removed 
by Mr. Hughes' wrecker. 
l52 Southern Railway Company vs. Nl uriel Nlagagna 
BY MR. WILLIAMS: 
Q That the wing panel post was removed? . 
A Yes, sir. 
BY THE COURT: Which do you mean? 
BY MR. \VILLIAMS : Which post was removed by 
the wrecker? 
WITNESS : The panel pos·t. 
BY THE COURT: 
Q The post furthest from the bridge? 
178* *A Yes, sir. 
BY MR. WILLIAMS: 
Q That was standing when you got there? 
A Yes, sir. 
Q Was there anything fastened to it? 
A No, sir. 
BY MR. BARKSDALE: 
Q How many cars had passed there since the wreck before you 
got there? 
A There is no way for me to tell. After I for there in a few 
minutes there must have been fifty or seventy-five cars got there, 
and practically all of them stopped. 
Q A great many of them parked on the righthand side of the 
road up against this board fence, didn't they? 
A I imagine they parked on both sides, yes, sir, I know that 
they were parked on both sides on the east side, and I imagine also 
on the west side. 
Q Was it raining? 
A It had been raining. I don't recall whether it rained any 
after we got up there, or not, but it seems to me like there did come 
a little sprinkle while we were up there. The condition of the road 
was damp. 
Southern Railway Company vs. Muriel M agagna 153 
179* *Re-Direct Examination 
BY MR. WILLIAMS: 
Q These various men you mentioned as being there shortly 
after you got there, Mr. Ramsey at~d Mr. Faulconer, where do they 
live with reference to that bridge? 
A Mr. Faulconer lived just across the road from where I live, 
about, I would say, half a mile. Mr. Ramsey lived about 550 feet, 
I guess. 
Q I will ask you to look at this map, which pertains to the red 
mark, which has been filed in evidence, and ask you to state how the 
red mark on that map compares with the mark you found on the 
ground? 
A This is con1ing from the west going east? 
Q Yes. 
A It looks to n1e like about the way that they came in and hit 
the hard surface road at this point. I don't know whether that is 
the post where it turned. back. · 
Q Here is the fence up here and one post by itself? 
A Is that the corner post? 
Q Yes, where I have my pencil. Judging by the course you 
saw on the ground, did any part of this car get on the bridge? 
A . Only the right front wheel that struck the bridge or the 
timber, nothing more than where that post was sitting, and it didn't 
look like any other part of it got there other than the right front 
wheel. 
180* *BY MR. BARKSDALE: 
Q The whole of the car went over between the end post and 
the rest of the bridge? 
A . He is talking about the corner post. 
Q I an1 talking about the one still standing? 
A Yes, sir. 
BY MR. WILLIAMS: 
Q The right front wheel was t~e only wheel that got on the 
bridge? 
A Yes, sir. 
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Q And the rest of the car passed between it and the wing panel 
post? 
A Yes, sir.· 
BY MR. BARKSDALE: 
Q How far up the road did you see a track? 
A A good distance. As I say, I didn't measure it, possibly 100 
or 150 feet. 
Q Did you show it to Mr. Hutchins? 
A No, sir; I wasn't there with Mr. Hutchins. 
Q You are a detective for the Southern Railway Company? 
A Yes, sir. I was not up there with any of the railroad officials 
at all when any of the measurments were made. 
Q The mark you saw was a one-wheel mark in the gravel on 
the side of the road? 
181* 
A Yes, sir, . and extended across the road to this corner of 
the bridge. 
*FRANK PURVIS, 
a witness on behalf of the defendant, being duly sworn, testified as 
follows: 
Examined by MR. WILLIAMS : 
Q Mr. Purvis, where were you working last September? 
A l\1onroe Yard. 
Q In what capacity? 
A As Yard Master. 
Q That is for the Southern Railway? 
A Yes, sir. 
Q How long have you been working for the Southern? 
A Twenty-eight years. . 
Q You were on duty on September 28th? 
A Yes, sir. 
Q Did you get word that this car had gone down the embank-
ment? 
A About 7:30, as far as I can recall, Mr. W. C. Martin, who 
lived just below the east end of the bridge, phoned me that a car had 
gone over the bank at the bridge and was on the track. This freight 
train No. 52 left Monroe at 7 :23 P. M., and fearing that he was 
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down on the track in front· of this train I rushed up there just as 
quick as I could get there. 
Q How did you go up there? 
A My yard crew had gone to supper; immediately on de-
182* parture of this train they turned in to get their supper. I *went 
out and gathered what men I could find. I found a conductor 
and one brakeman, an engineer and fireman, and went up on the switch 
engine, and I would say it was about 7:40 when I arrived there. 
Q Where did you find the car ? 
A The car was down the bank sitting perfectly parallel with 
the track. 
Q Did you say parallel with the track? 
· A The front of the car, the bumper was wedged up under the 
ties, and the radiator, the bottom of it, against the track, just as close 
as it could possibly get. 
Q Train 52 you mentioned had already gone north? 
A It pulled out just about the time we got in sight of the bridge, 
and I knew then that the car was not on the track. 
Q Were any of the occcupants with it then at the time? 
A None at all; I didn't see any. 
Q Did you see in which direction the car had gotten to its then 
position? · 
A Yes, sir. 
Q How did it come? 
A Right at that time I didn't examine the direction in which 
the car came. I was more concerned about getting it off the track at 
that particular time, and I examined it thoroughly and all around, 
and while we were looking over the situation I had to send the engine 
back to Monroe to get the diner out of 26, and I told them when they 
returned to bring me a chain. While they were gone I ex-
183* amined *around the place thoroughly, and all up behind the 
car, and from all indications the car never stuck anything 
on the bridge but the post. 
Q Which post? 
A The end post, the north corner of it. 
Q That is the post at the end of the bridge? 
A Yes, sir. 
Q The one that we have been referring to as the corner post? 
A Yes, sir. The hill starts to sloping immediately under the 
end of the bridge, and I could see to the top of the hill and the tracks 
also straight down the hill all the way. 
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Q I show you picture No. 3, and· ask you whether the car, in 
coming down the hill, hit any part of the cribbing under one of ·the 
bents? You will notice under one of the bents there is some cr.ibbing 
which sticks out under the bridge. 
A I couldn't say. The car was close to the bridge, but I don't 
believe it struck any of that cribbing. 
Cross E:ramina.tion 
BY MR. BARKSDALE: 
Q The end post to that wing panel was still standing, wasn't it? 
A I didn't go on top of the bridge. I went up behind the auto-
mobile where I could see where the bank began to leave off at 
184* the top of the bridge. I didn't go up on top *of the bridge or on 
the highway either. 
Q Y ott don't know what path it took coming through 
the railing? 
A The tracks indicated that it struck very little of the bridge, 
if any. 
Q Y ott did not see any tracks except on the bank? 
A I saw the tracks on the bank, and they started at the end of 
the bridge. 
Q There was no indication that the car turned over? 
A No. 
Q It came straight down the bank? 
A Yes, and it nosed right in under the track. 
BY MR. WILLIAMS: 
Q Y ott were occupied in helping to get the car out? 
A No, I did not assist in getting the car out because the 
wrecker got there about quarter of nine, or something like that, and 
I saw if I pulled the car from the end (it was under the ties) that 
it would probably tilt over on the track, and so I would not make any 
pull on it at all. My main object was to clear it so train 29 could 
pass. We loosened all the bolts and the rods holding the radiator, and 
shoved that back as far as we could get it, and ran the switch engine 
by it to be sure that it would clear the space on 29, which was due 
at Monroe at 9 :05. I stood within a foot of the radiator as 29 passed, 
and signalled the engineer ahead, and there was nothing touched 
185* the radiator except the icebox *on the diner, which did not 
touch it enough to move it either way. 
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DUVAL FIZER, 
a witness on behalf of the defendant, being duly sworn, testified as 
follows: 
Examined by MR. WILLIAMS : 
Q Did you go there to inspect the scene of an accident at the 
west end of Monroe bridge on Route 29, September 28, 1933? 
A Yes, sir. 
Q I am interested only in learning from you what, if any, 
indications you found on the highway then to indicate or to show 
what path the car making them had taken before it went over the 
side of the bridge? 
A I saw a black mark leading from the last post on the State 
Highway fence up there where it tnade this paint mark on the fence, 
from the black post where it moved and shook loose down to the 
bridge-that is the post you are talking about as the corner. From 
the angle the mark came, if it kept straight on, the mark was blacker 
where I saw it start than where it hit the bridge. If it had went 
straight on, I think the right front headlight would have hit the 
corner post. 
BY MR. BARK~SDALE: 
Q Which corner post? 
186* *A The corner post on the bridge. 
Q On the right as it was heading? 
A The lefthand corner post of the bridge headed towards 
Lynchburg. 
BY MR. WILLIAMS: 
Q Where did the marks go from there? 
A Straight down the bank. 
Q Was the car there when you got there? 
A Yes, sir. 
Q Did you find any marks or indications on the front of the 
car as to what portion of it had come in contact with any object? 
A I couldn't tell you what hit it, but the horn,_ when I scratched 
the horn out, the horn of the automobile was under the right head-
light. It had two horns, one under each headlight. At the sharp 
158 Southern RailwaY, Companj\ vs. Muriel Magagna 
comer of the bridge the horn was bent in from a straight angle into 
a "V" shape. It didn't hit the cross tie, because the bottom part of 
the radiator would have hit the cross ties. 
Q Assuming the horn hit the corner post, how much o£ the 
car got on the bridge? 
A From a foot and a half to two feet. 
Q Did both front wheels get on the bridge? 
A I don't think so. 
Q Did the center of the car get .on the bridge-! mean the 
center from front to back-if you draw a line from the 
187* *center of the front down to the back? 
A If it went as .continuously it might have got close 
to it, but I wouldn't like to say. 
Q How far back up the road did you see it? 
A Not further than the post. 
Q Were there any indications on the post? 
A Yes, sir, on two Of the posts,~n the bottom white plank 
on the fence, and the black post had been shaken loose. 
Q What was on the plank? 
A A kind of burnt paint mark. 
Q What color? 
A I don't know, but a sort of gray-dark color. I don't know 
what color to call it, but a dark color. 
Q How did that paint compare with the paint on the car? 
A I just wouldn't know how to say because it compared in a 
way and it didn't in a way. You can take a black fender and hit a 
white fence and sometimes it will make a yellow mark. If it burnt 
it, it will make a different mark. 
Q Did this look like burnt? 
A It looked like it drug and it kind of mashed it in a slight 
bit and made a burnt mark. 
Q Some mention was made of some fresh oil down the road; 
do you recall any being there? 
A Do you mean loose oil ? 
Q Yes. 
A No, there was not any loose oil. 
188* *Q That is, the road had not been .freshly oiled for 
some time? 
A No. What was there had been well dragged out. 
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Cross Exa1nination 
BY MR. BARKSDALE: 
Q How long after the accident did you get there? 
A I got there just about 7:30 or maybe about five minutes 
after. 
Q Did you try to follow and see whether any skidmarks were 
bqck up the· road? 
A No, I never noticed it up there. There were three cars parked 
from the fence where the first post was hit when I got there, and 
four on the other side, and they had the highway very nearly com-
pletely blocked, and on the lower end of the bridge there were quite 
a few cars parked on both sides. When I got there I drove through 
the bridge and backed up on the bank where he went down, up near 
the corner post, and turned and came back through the bridge and 
stopped on the righthand side, and tried to clear up the right of way 
so that traffic could get through. 
Q So you backed your car up towards or against the bank on 
the lefthand side? 
A Yes, sir, backed it very nearly up to where the cross tie or 
post of this wing panel was. 
Q You heard a man named Hutchins testify this after-
189* noon *the first witness? 
A I don't remember, there have bee~ so many, but I 
heard somebody testify to something. 
Q He testified that he saw a track against this bank on the 
lefthand side, five feet three inches from the end post-that cross tie 
post; is that approxi.mately where you backed your car? 
A ·Yes, sir. I backed straight up there on the edge of the bank. 
Q On the edge of the bank just beyond the corner post? 
A Yes, sir, and turned around. 
Q When John Hughes' wrecking car came, where did 'it stop? 
A He backed up three times and backed in approximately 
.where the cross tie post was and let the cable down over the bank. 
There was a place on the righthand side of that little bank which made 
a cut or gouged place where the cable went down the bank, where 
he was pulling. 
Q So the John Hughes truck backed itself up against the same 
bank, just this side of and to the left of the cross tie post, when it 
came out from Lynchburg? 
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A Yes, sir. It came up the road and backed up and pulled off 
once and then backed up. Then, when he could not get it loose, he 
went down by the station and come up the railroad, and he had 
to back up one time getting out, and twice getting in. 
190* *Q And each time he backed up against the bank? 
A Yes, sir. 
Q Didn't he run up the road towards Amherst and turn around 
and come back? 
A I don't think he did. 
Q Did you go down and look at the car? 
A Yes, sir. 
Q Would the right front door open? 
A Yes, sir, the right front was open. 
Q Was there anything wrong with the runningboard there? 
A The runningboard was bent some, but the door was still 
open because Mr. Eubank and I were looking for some wrenches to 
bend the radiator back. 
Q As to the bent horn, you couldn't tell whether it was bent 
going through the railing, or what bent it? 
A No, but just like you hit the sharp corner on the table, it 
bent it from a straight into a "V" shape. 
Q Do you know whether there had been any tnarks made on 
any of those posts to the right previous to this accident? · 
A On the morning of the 26th, about thr-ee o'clock in the 
morning, I got a call out there, and it was a Georgia truck loaded 
with bananas and something, I don't know exactly what it was, 
skidded and struck two or those posts and was crossways of. the road 
when I got there. 
· Q That was on the morning of the 26th? 
A Yes, sir, about three o'clock in the morning. 
191 * *Q Which was two days before this accident? 
A Yes, sir. · 
Q You were called out there as an inspector for the Motor 
Vehicle Department? 
A Yes, sir. It damaged his truck some, and he wanted to make 
a report of it and called the police station, and they called me from 
the police station. 
Q And he had skidded and made marks into two of those posts? 
A Yes, sir. It was two below the black post. The first post 
below the black post and the next post, and the next post you couldn't 
hardly tell where it struck it, but the post above that was hit kind 
of at an angle. The tire part of the back wheel on the truck, the 
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tire part hit the post instead of the metal piece, and caused it to twist 
the housing on the truck, which broke the drive shaft. 
Re-Direct Examination 
BY MR. WILLIAMS: 
Q You were examining posts along to see where the Georgia 
banana truck had gone? 
A No. He showed me where he hit. That is the only reason 
I looked at it. 
Q You know that he had not hit the black post? 
A That post was· not hit. 
Q There was not any marks on it on the 26th? 
192* *A No. 
Q How about the white panel fence? 
A No, sir. 
Q There was no mark on it on the 26th? 
A No. 
Q When Mr. Hughes backed his truck in there, the wing panel 
post was still there ? 
A Yes, sir. 
Q When he backed, he didn't back in the wing panel post? 
A No; almost to it. 
Q Almost to it, but no further? 
A No, sir. 
Re-Cross E:ramination. 
BY MR. BARKSDALE: 
Q Did you make any inspection of the other posts the night 
the Georgia truck was there? 
A Yes, sir; Mr. Eubank called my attention, and that was the 
first of my knowing anything about it hitting the post. I think after 
we came back on the bridge he said somebody hit the post. 
Q When was that? 
A I don't remember when it was that he said it, but I am quite 
sure that it was either him or somebody else. 
Q I am talking about the night the Georgia truck hit the 
193* post. I asked you did you inspect the post or one like *the man 
showed you? 
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A Only where he showed tne. He was making a com-
plaint to an insurance company, and he was supposed to make a 
report of any property damage over ten dollars. 
Q He showed you where he had hit two posts, and that is the 
only report you made? 
A Yes, and I looked over his truck. 
BY MR. WILLIAMS: 
Q He showed you where he hit two posts? 
A Yes, sir. 
Q I believe you stated you looked at the black post and the 
white panel to see whether the Georgia truck made marks? 
A Yes, sir. 
Q And on the 26th there were no marks on them? 
A That is right, but on the two posts below there was. 
P. W. PAYNE, 
a witness on behalf of the defendant, being duly sworn, testified as 
follows: 
Examined by MR. WILLIAMS : 
Q Where do you live? 
A Lynchburg. 
Q Your occupation? 
A Automobile business. 
Q You were in the automobile business in September, 
194* *1933, were you? 
A Yes, sir. 
Q Did you have occasion to examine a· Studebaker car that 
went over the hill at the side of the bridge at Monroe? 
A Yes, sir. · 
Q Where did you first see it? 
A At John P. Hughes' Motor Company. 
Q How long after the accident? 
A I think about a week after. 
Q I show you a picture which has been filed in evidence as No. 
7, and ask you if that is the car as you saw it? 
A Yes, sir. 
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Q Tell the jury whatindication of color, if any, there was on 
the right front fender of the car? 
A It was very noticeable that it had come in contact with some-
thing, and it has a bluish look, or some color of paint~ The fender 
itself was supposed to be black, and now looks more like a bluish 
color. 
Q Could you tell what color of paint it came in contact with? 
A There is no question that it came in contact with something. 
Q Is there any way you could tell what color? 
A It was like you smear white paint over a black fender, and 
it made it sort of bluish. 
Q What is the condition of' the right front wheel? 
195* *A It is broken. 
Q Are there any marks on it? 
A The spokes broken out. 
Q Did you look at the radiator? 
A That was broken in about four or five inches from the top; 
it appears something went through it at a glancing lick and separated 
a place, a hole, of about four inches. 
Q That is the force was coming, with reference to the driver, 
from the right or left? 
A Right. 
Q Straight across or diagonally? 
A Diagonally. 
Q Coming diagonally from the driver's right? 
A Yes, sir. 
Q And it looked as if what size object came through it? 
A It came through the covering of the outside of the radiator, 
and htst spread this opening. and pushed two or three sections of the 
radiator to the left side of the car from the way you sit in the car. 
Q Apparently what size object was it that' came through? 
A I would say it was a. right good size piece of timber. I would 
not say what size it was, but it looked like a piece of timber came 
right through. 
Q Was there any damage to the left front wheel of this car? 
A I didn't notice any. · 
196* *Q What was done to the windshield? 
A The windshield has a hole in it on the right side of 
the windshield. 
Q What sort of glass was it made of? 
A Shatterproof. 
Q How much would th~t car weigh? 
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A It weighs a little over 4,000 pounds. 
Q Are you able to state what that car was worth before it was 
wrecked? , 
A I think from a sales standpoint of the dealer, I don't think 
it was worth--
MR. BARKSDALE: (Interposing) I object to that. 
is not from the standpoint of the dealer but the fair sale 
value. 
BY THE COURT: 
Q What would that car bring, if put on the market and sold to 
some one who did not have to buy but wanted to buy that car, and 
sold by some one who did not have to sell it but was willing to take 
a fair price for it? 
A I think $1,000 would be a fair price. 
BY MR. WILLIAMS: 
Q Have you ever handled the Studebaker car? 
A Yes, sir. 
Q Are you agent for the Studepaker now? 
A Yes, sir. 
Q Were you at that time? 
197* *A Yes, sir. 
Cross Examination 
BY MR. BARKSDALE: 
Q Are you familiar with this bridge over here, the Monroe 
bridge? 
not? 
A No, I am not. I am familiar with it from driving over it. 
Q The guard-rails to that bridge are painted white, are they 
A I. really couldn't say. 
Q Don't you know that they are painted? 
A I have not paid any attention to them for twelve months. 
Q If the guard-rails are painted that color (showing witness 
a piece of wood), can you say that that is not the paint that was on 
that fender? 
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A I don't know. I think there is a little difference in the color, 
but whether it was crossed I would not like to say. 
;· Q Didn't you say the color you saw was a bluish white? 
A A bluish white. 
Q What color would you call that? 
A In the neighborhood of white. 
Q Isn't it a bluish white? 
A No;· it was a different color from that. 
Q Now, you saw this car in John Hughes'. garage, I 
suppose? 
198* *A Yes. 
Q Do you know what damage was done to it going down 
into the cut, and what was done to it pulling it out of the cut? 
A No. I know what the whole damage was. 
Q But you cannot say what damage was done pulling it out 
and what damage was done going down? 
A No, sir. 
H. G. SMITH, 
a witness on behalf of the defendant, being duly sworn, testified as 
follows: 
Examined by MR. WILLIAMS : 
Q Where do you live? 
A About a mile beyond Monroe. 
Q From here? 
A Yes, sir. 
Q Between Monroe and Lynchburg? 
A Yes, sir. 
Q For whom do you work? 
A Southern Railway. 
Q Were you working for them last September? . 
A Yes, sir. 
Q What time did you go to work? 
A At eleven o'clock. 
Q Y ott were on what is known as the second trick? 
199* *A The third trick. 
Q About what time did you get word of the accident at 
the bridge? 
A I would say about 7 :45. 
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Q What did you do? 
A I went directly there. 
Q Was there any one else there when you got there? "i 
A Yes, sir, a large crowd. · 
Q Did you go down to where the car was? 
A No; I stayed up on top of the bridge. 
Q What function did you perform while up there, if any? 
A Mr. Fizer was there, but he was down underneath; traffic 
was blocked, and I attempted to open up traffic for cars to go through. 
ity? 
Q Do you hold any county office which gives you such author-
A I am Justice of the Peace. 
Q Was it raining? 
A I don't think it was raining right at that time, but had been 
n1isty. 
Q Did you take the opportunity to notice any marks on the 
road which might serve as an indication of the route the car had 
taken? 
A Yes, sir. 
Q Tell the court and jury what you found? 
A Starting ·at the top of the hill coming down this 
200* *way-I will start at the top and come down,-I will say be-
tween thirty and forty feet beyond this fence what they have 
reference to I commenced to see these skidmarks in the road and come 
down; they left the shoulder, and went over and hit this fence and the 
post and took a short cut across into the panel and over into the rail-
road. The marks were still there that night. 
Q Please examine this map which has been filed with the red 
mark on it and say how the skidmarks you saw compared with this 
red mark as shown? 
A I would say exactly. 
Q How much of the car, if any, got on the bridge? 
A I wouldn't think over twelve inches at the outside. 
Q That is the right front wheel came where with reference 
to the corner post? 
post. 
A I would say the right front wheel just did hit the corner 
Q It just did hit the corner post? 
A Yes, sir. 
Q Did· you make any examination of the fence post back up 
the road to see whether the car had come in contact with it? 
A Do you have reference to the wing post? . 
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Q No, but the black post referred to and the State Highway 
fence? 
A Yes, sir, that post was hit hard. 
201 * *Q How hard? 
A Enough to make a dent in the post and to take some 
of the wood off. 
Q Did it jar the post fron1 a perpendicular? 
A Yes, sir. 
Q To what extent? 
A I would say it knocked the post over ten or twelve inches 
or something like that. 
Q What mark did you find on the white fence and the black 
post? 
A There was a mark there about three feet long. 
Q On what? 
A On the panel of the fence. 
Q And how about on the black post? Was any color left? 
A I didn't notice the color so much on the post as on the fence. 
Q When you got there did you notice whether or not this wing 
panel post was in the ground? By that I mean the one planted out 
in the ·dirt? 
202* 
A The furthest one out? 
Q Yes. 
A Yes, sir. 
Q What became of it? 
A I couldn't tell you. 
Q So far as you observed, it stayed in the ground? 
A Yes, sir. 
*Cross Examination 
BY MR. BARKSDALE: 
Q Who else helped you and Mr. Fizer with the traffic? 
A No one. When I got there Mr. Fizer was down under-
neath, and I stayed up there, and, after awhile, Mr. Fizer came back 
on the bridge. 
Q You say when you got there traffic was blocked? 
A Yes, sir. . 
Q How many cars would you judge were parked there? 
A Maybe eight or ten on each side. 
Q Do you mean each side of the road or on each side of the 
bridge? 
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A Of the bridge. 
Q Of course· the ones on this side, the north side, were parked 
on the right? . 
A Yes, sir. 
Q Were not they parked off the hard surface as much as pos-
sible? 
A No, because-I mean the cars that wanted to come through ; 
there were several cars that were merely spectators. I wouldn't say 
how many there were. One fellow from the upper side come and 
asked me to let him get through. 
Q How far back up the road was he? 
A I would say three hundred feet. 
Q He had stopped his car three hundred feet up the 
road? 
203* *A Yes, sir. 
Q And was in a hurry to get through? 
A Yes, sir, and continued to blow. 
Q Why did he stop so far? 
A There were cars. 
Q There was a continuous stream of cars three hundred feet 
up the road? 
A I would not say continuous, but these blocked it and all 
couldn't get on the road at the same time. 
Q One man was in a hurry, and the closest that he could get 
was three hundred feet? 
A I would not say that he couldn't__:_well, each car was not 
jammed up so close. 
Q Some of those cars were parked off the hard surface and 
some were on the hard surface? 
A Not the ones I have reference to. I have reference to the 
ones that wanted to get through. Maybe twenty-five to thirty on 
each side that didn't want to get through, and they were off the hard 
surface. 
Q Maybe twenty-five or thirty on each side of the bridge who 
didn't want to get through? 
A Yes. 
Q And they were parked off the hard surface? 
A Yes. 
Q And besides that, there was a stream of them which pre-
vented a man from getting any closer than three hundred 
204* *feet from the bridge, who was anxious and in a hurry to 
get away? 
Southern Railway Company vs. Muriel !YI agagna 169 
A Yes. The reason I noticed him so particularly, when this 
fellow passed by I saw that he had a load of kegs on. He was from 
Amherst County. 
Q You say that was from Amherst County? 
A Yes, sir. 
Q After you let this gentleman through, was there not a whole 
lot of other taffic going on through there both ways? 
A Yes, the general run of traffic on the road, which is pretty 
heavy. 
Q Didn't people continue to stop on each side of the bridge to 
find out what had happened? 
A Yes, sir, but those who stopped in the road we kept going. 
Q And those who pulled on the side, you let them stay there? 
A Yes. 
Q I-I ow long were you there? 
A I got word about 8 :45, and I was there in about five min-
utes, and I stayed until eleven o'clock, and then I went to work; then 
I brought the yard master up and stayed until about one o'clock. 
Q The first trip you were there nearly two hours? 
A Nearly three. 
205* *Q How many cars would you estimate stopped there 
in that time to look? . 
A It is almost hard to tell, but nearly every one that passed 
stopped. · 
Q And all that passed, nearly all of them stopped? 
A Yes, sir. 
Q Some were close to the bridge and some a distance away? 
A Yes, sir. 
Q And those that parked and got out pulled way over to the 
right off the hard surface? 
· A 'Yes, sir. 
Q Which put their wheels right up against that fence and that 
line of posts, if they pulled off the hard surface? 
A Oh, yes. 
R. A. STINNETT 
a witness on behalf of the defendant, being duly sworn, testified as 
follows: 
Examined by Mr. WILLIAMS: 
Q You work for the Southern Railroad? 
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A Yes, sir. 
Q Were you working with them last September? 
A Yes, sir. 
Q In what capacity? 
A Yard conductor. 
206* *Q You are on the second trick which runs from three 
to eleven? 
A Yes, sir. 
Q Did you take occasion to go up to the bridge the night that 
the car went through ? 
A Yes, sir. . 
Q How was the car resting when you got there with reference 
to the main line? 
A Right straight down besides the main line. 
Q That is the center line of the car was perpendicular to the 
main line track? 
A Yes, sir. 
Q How was the end of the car resting-say the bumper? 
A Right down under the ties. 
Q Did you see any marks that the car made coming down the 
hill? 
A Yes, sir. 
Q How did it come down with reference to the cribbing which 
supports the bents of the bridge? 
A It come straight on down. . 
Q Did it hit any of those things which hold the bridge up? 
A It hit the first post. 
Q I mean between there and the bottom? 
A I could see the tracks. 
Q Perhaps I had better show you the picture. You will 
207* *look at picture No. 3. You will notice on the side of the 
bank some timbers the uprights sit on; where did the car come 
with reference to that? , 
A Right beside it, and never hit the timber at all. 
Q It came right beside it? 
A Yes. 
Q Did you trace it up the bank further to see which way the 
car was coming in getting there? 
A Yes, sir. 
Q Tell the jury what you found? 
A I went up the bank and got on top of the bank, I went by 
the cribbing under the bridge, and went on up to the top, and when 
I got to the top the corner post· was knocked off, it looked like, by 
the right front wheel. 
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Q Could you see any mark on the hard surface? 
A I didn't go any further than the top of the bridge. 
Q You did not see any tracks from there to the hard surfaced 
road? 
A No. 
Q Did you see any marks up on the bank in the vicinity of the 
wing panel post? . 
A There was a little sloping bank, and you could see what 
looked like a wheel ran up on the bank. . 
Q You say the wheel went up on the bank; then what? 
A It come on the side and then down on the bank. 
Q In the direction in which the car was lying? 
208* *A Yes, sir. 
(No Cross Examination) 
At 4:45 the court adjourned until 9:30 o'clock tomorrow morn-
ing, January 31, 1934. 
MORNING SESSION 
Amherst, Virginia, January 31, 1934. 
The court met pursuant to adjournment. 
PRESENT: The same parties as heretofore noted. 
THE COURT: I have been troubled about one piece of evi-
dence I allowed to be introduced yesterday, and I have reached the 
conclusion that I ougl~t to instruct the jury to disregard so much of 
Mr. DeMott's testimony as undertook to give his expert opinion upon 
whether or not the provision apparently made at this bridge, as gath-
ered frmn the conditions that he saw after this accident, was sufficient 
basis .for him to found an expert opinion upon as to whether they 
were reasonably sufficient to meet the hazards ordinarily incident to 
traffic on such a highway. 
209* *I atn of opinion, under all the circumstances and reflec-
tion on the matter, that the jury should be allowed to deter-
mine for themselves whether or not, upon all the evidence introduced 
here, the structures placed there by the railway company met the re-
quirements of the law as will be laid down in the instructions in this 
case. 
Therefore, gentlemen of the jury, if you have followed me, I 
hope you understand I atn not excluding all Mr. DeMott's testimony, 
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but I am only saying that it is for you to make up your optmon 
whether or not the provisions made there are sufficient in the con-
struction of the approach to . the bridge and the bridge to meet the 
rule of law given you later without taking into account Mr. DeMott's 
opinion on the subject. That does not mean at all to exclude any tes-
timony Mr. DeMott may have given you about the physical condi-
tions or the facts as he observed them, but the question is for you to 
determine, rather than to be determined by expert opinion, as to 
whether or not the structure was sufficient to meet the requirements 
of law. 
MR. BARKSDALE: If your Honor please, I note 
an exception upon the ground that Mr. DeMott has quali-
fied as an expert and was in possession of sufficient know-
ledge to testify. 
THE COURT: You understand, Capt. Barksdale, I 
am not ruling out all his opinion as an expert, but I am 
210* ruling *out only so much of his opinion as undertook to 
pass upon the question of whether he thought what had 
been done was sufficient to meet the requirements. I do not 
, exclude his expression of opinion from what he saw there 
of the post that had been struck by this automobile that it 
was not sufficient to withstand the shock of an automobile 
coming against it under the conditions expressed in the evi-
dence. He said that it was not sufficient to withstand the 
shock of a Forcl. I do not exclude that. I exclude the 
opinion that he undertook to give in summing up the whole 
situation and taking it as a whole. I exclude it for two 
reasons-! do not think the data was sufficient, and I do not 
think he should be allowed to express an opinion on it to 
the jury. 
A. L. FAULCONER 
a witness on behalf of the defendant, being duly sworn, testified as 
follows: 
Examined by MR. WILLIAMS : 
Q Mr. Faulconer, where do you live? 
A I live about half way between Lynchburg and Amherst. 
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Q I-Iow far do you live from the bridge over the Southern 
tracks near Monroe? 
A About half a mile. 
Q You live in the vicinity of Mr. Eubank and one or two others 
who have testified here? 
A Yes; we are neighbors. 
211 * *Q This accident happened on the 28th of September, 
1933; did you happen to be in that vicinity about that time? 
A Yes, sir. 
Q Were you driving, or riding, or walking? 
A Driving. 
Q Where were you coming from? 
A That afternoon my daughter and I drove down to Monroe 
on some business. 
Q You came back about what time? 
A About 7:30, as well as I remember. 
Q You were coming then, we n1ight say, north (that is in the 
direction of Amherst from Lynchburg)? 
A Yes. 
Q So you were crossing this bridge in the opposite direction 
from which the plaintiff in this suit was going? 
A Yes. 
Q As you drove up to the appproach of this bridge, what did 
you see? 
A I saw two approaching cars coming down. 
Q Now, I wish you would tell the court and jury, in your own 
way, just exactly what happened, and your position and theirs? 
A I was on my way back home; my daughter was driving. I 
noticed when I started up the incline I could see the reflection of the 
cars coming over the hill. The car in front, the closer I got to 
212* the bridge, seemed to be zigzagging, so *I told my daughter 
to pull over to one side, we will not try to cross this bridge 
until they get by. I didn't know what was wrong. Vve pulled over to 
one side, and I stood there and waited for the cars to pass, and this 
car kept zigzagging. I sat there and looked at the car go over the 
bridge, my daughter and I. It went over so quick my daughter 
didn't really know the car had gone over, and so the other car that 
was behind passed by. 
Q How far was the other car behind this one? 
A Three or four hundred yards. 
Q Had you gotten out of your car when the second car passed? 
A No. I was in my car. 
Q Did you know who it was in the second car? 
174 Southern· Railwa' Company vs. Muriel Magagna 
A No, I didn't know until he went to Lynchburg and came 
b~ck, and that happened to be a brother of mine. 
Q Did he stop? 
A No. He said that he noticed me and recognized me, and he 
said that he thought I looked scared, but he never had noticed the car 
going over himself, and drove on. 
Q I show you a picture which has been introduced in evidence 
as No.4, which is looking towards this bridge from the point of view 
of a man going in the opposite direction from you, and ask you to 
show the jury just about where you stopped your car? 
A (Witness showing picture to the jury.) I will ask 
213* *you for some information, before I try to explain it. I want 
to get the north and south sides. 
Q You were coming from the right of the picture to the left? 
A I pulled up in here where these gentlemen are standing. 
Q Where with reference to the highway sign? 
A I pulled on the far corner. There is a kind of dip at the end 
of the bridge. Y ott know you can pull out to one side. That threw 
the reflection of my light on the bank. It was not on the road to 
interfere with the approaching car on the other side. 
Q Look at picture No. 5 and see if you can tell where you were. 
That was taken in the other direction, in the direction that Mr. 
Magagna was going? · 
A I pulled to the right side as far as I could at the south end 
of the approach of the bridge. 
Q ·Your lights were shining up parallel with the Southern 
railroad? 
A Yes. 
Q And the lights on this other car were towards you ? 
A Yes. 
Q As you pulled off, having seen these two cars approaching, 
was there any car ahead of the man approaching you, or any car 
ahead of you which crossed the bridge ahead of the man? 
214* *A No. 
Q And there were no cars between you and him when 
you first saw him? 
A No. 
Q There was mention of a car having crossed the bridge just 
· ahead of this accident. 
A No car crossed at all between these two cars and my car. 
Q How fast was this car coming towards you? 
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A From what I could see of the car, when I first saw the car 
at the top of the hill, about Mrs. Peyton's and Mundy's, it seemed to 
be driving at thirty-five or forty miles an hour. 
Q Did you see any change in the speed? 
A Yes, I noticed the car zigzagging, and he slowed down con-
siderably before he got to the bridge. 
Q Are you able to form any idea how fast he was going when 
he went off the bridge? 
A I would say evidently he slowed down to ten or fifteen miles. 
Q He slowed down to ten or fifteen miles an hour? 
A Yes. 
Q I suppose you got out and looked around ? 
A We pulled over, and got hold of the steering gear and drove 
across and saw the car that went through. My daughter was 
215* nervous, and I drove up in front of Mundy's and hollered, *and 
Ramsey and several others came. 
Q Did you notice what part of the bridge he went through? 
A Yes, sir. 
Q What was it? 
A He went through just beyond the wing of the bridge. 
Q Where did his car pass with reference to the last post which 
stands on .the bridge, which is between the end of the wing and the 
next? 
A Between that post and the other post. 
Q What do you mean when you say the other post? 
A · There is a wing that turns this way, and he came in this way 
(illustrating). 
Q He came between the wing panel post and the other post? 
A Yes, sir. 
Q Do you travel this road frequently? 
A Every day. 
Q Are you able to state whether or not two cars can pass on the 
bridge? 
A r"have passed, myself, many a time. 
Q At the time that this accident happened, can you state, of your 
own knowledge, whethe'r there were any signs for southbound driving 
up on the hill? 
A Oh, yes. 
Q Please look at the map and state whether these are the 
216* signs that were there at the time? I refer to the map *which 
was filed. 
A Yes, they were there. 
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Q Are you a member of the Board of Supervisors of this 
county? 
A Yes. 
Q By way of explanati011, I am introducing this witness out of 
the intended order, because he has an engagement, and he requested 
that we put him on as soon as possible. That is a fact, is it not? 
A Yes, sir. 
Cross Examination 
BY MR. BARKSDALE: 
Q Was your brother in front of this car or behind it? 
A Behind it. The gentlemen passed tny brother about my house 
at a pretty rapid speed. 
Q That is a mile and a half or two miles? 
A Half a mile from the bridge. My brother lived at the store. 
Q Did they stop at the store? 
A Y ott are turned around. You are talking one way and the) 
were going the other. These gentlemen were coming towards the 
bridge, and my brother was coming towards the bridge, and these 
gentlemen ran by my brother about half a mile this side. 
Q I asked you if these gentlemen had stopped at your 
217* *store? 
A I never heard of it. 
Q You say when they were on the way to the bridge, that your 
brother was behind them? 
A Yes. 
Q Did he see them go over? 
A He said that he did not. 
Q Did he stop? 
A No. 
Q Did you make any effort to stop him? 
A No, sir. 
Q Where were you when you first noticed this light? 
A The road kind of turns and comes up at an angle to the 
bridge, and I was pulled up to the top of the incline when I looked up 
the road and saw the cars approaching from the north. 
Q Y ott say that your daughter was present? 
A Yes. 
Q How long had you been at a standstill when this· car went 
over? 
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A I reckon it tnust have been four or five minutes, or some-
thing like that. · 
. Q You were standing there four or five n1inutes before it went 
over? 
A It might not have been that long. I will not say. I 
218* noticed the car as it hit the top of the hill zigzag. *If I had 
been driving myself, I would have gone on across. 
Q Y ott say two cars can cross there at the same time; ordi-
narily they don't do it? 
A Sir? 
Q Y ott said two cars can. pass on that bridge. It is mathemati-
cally possible, but it is very difficult to do, isn't it? 
A I see them do it very frequently. 
Q You see two cars meet each other on that bridge frequently? 
A I think every man who lives in Amherst knows it. Of course 
they usually don't go up and take this chance unless they are pretty 
close, but they go by. 
Q And you have done it frequently? 
A Yes. 
Q Did you say that your little girl-how old is your daughter? 
A Sixteen. 
Q Did you say that she didn't see them go over? 
A Sir? 
Q Did I. understand you to say that she didn't know that the 
car went over? 
A She asked me "Where is the other car, Dad?" She saw 
there were two cars ahead of me, and I told her one had gone over on 
the railroad. 
Q Wasn't there a crash when they went through and hit 
219* *the railroad? 
A There might have been. My car was running and 
making a fuss, and a train approaching and whistle blowing and 
making a big fuss all at the same time. 
Q She was nearer to it than you were, wasn't she? She was 
on the left? 
A She was on the same seat. 
Q She was between you and the other end of the bridge? She 
was on the left, on the side nearest to the bridge, was she not? 
A Yes, sir. 
Q And she didn't know that they went over at all? 
A I told her that one car had gone over. She had asked where 
the other car was. 
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Q And she didn't know that it had gone over the bank? 
A No. She began to cry and was nervous and all. 
Q Could you see the car itself coming down the hill, or just the 
headlight? 
A I could see the headlight. Of course I didn't know about the 
car, but the headlight is what we usually go by at night. 
Q And you say that they did slow down very perceptibly com-
ing down the hill ? 
A Yes. 
Q Down to, you think, ten or fifteen tniles an hour? 
A Yes. I noticed· the car zigzagging. Sometimes they 
220* *have bootleggers or something, we don't know what, and we 
don't take the chance. They are thirsty to get into Lynchburg 
sometimes. 
Q The thirst of the client, you mean? 
A Yes. 
Q You would not take the chance of passing anybody on that 
bridge, would you? 
A I have done it. I believe if you will ask any of these jury-
men you will find a lot of them have. 
Q I don't know about the jurymen, but I can answer for 
counsel. 
A I would be glad for you to ask someone besides me. 
Q Y ott have no hesitancy in driving on the bridge and meeting 
any one? 
A I do not make a practice of it, but if we get close and want 
to go I go by. 
Q You said you didn't go down there in the cut at the time? 
A No, sir. 
Q Did you call down there or ask what had happened? 
A After I drove up and got my daughter out and got Mr. 
Ramsey· arid others, we did. 
Q But, at the time, while you were standing there, you did not 
call or go down? 
A No. 
Q Did you see the car at the bottom of the cut? 
221 * *A Oh, yes. 
Re-Direct Examination 
BY MR. WILLIAMS: 
Q Did you drive up the road as far as Mr. Ramsey's house? 
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A Yes, right in front of Mr. Ramsey's house, and Mrs. Peyton 
and Mundy's~the three know it. I gave a yell and hollered, and we 
all came back togetehr. Then I went home and came back after I saw 
the men were not hurt. In regard to the passing on the bridge, you 
might ask Mr. Eubank; he makes it a kind of stopping place to watch 
for the riders on freight trains, and he stays there more than any-
body else, and he can tell you whether he has seen cars pass each 
other. 
A. F. FAULCONER, 
a .witness on behalf of the defendant, being duly sworn, testified as 
follows: 
Examined by MR. WILLIAlVIS: 
Q Mr. Faulconer, where do you live? 
A I live about five miles south of here. 
Q You live on Route 29 b~tween Amherst and Lynchburg? 
A Yes~ sir. 
Q How far from the Monroe bridge that we have been talking 
about? 
A It is three miles from my place to Monroe, and that 
222* *would make it a little over two, I suppose. 
Q Did you have occasion to go towards Lynchburg on 
the night of September 28th last? 
A The night of the accident? 
Q Yes. 
A Yes, sir, I was going there to see a cousin of mine in the 
hospital. 
Q Were you driving a car? 
A Yes, sir. 
Q You are a brother of the Mr. Faulconer who just testified? 
A Yes,' sir. · 
Q What sort of car were you driving? · 
A A Chrysler. 
Q As you approached the vicinity of your brother's home, which 
is perhaps a mile and a half south of you and about half a mile north 
of this bridge, please state whether any car passed you going in the 
same direction? 
A Yes, sir. It was not raining extra hard. 
Q How fast were you running at the time? 
A I estimate I was running around thirty. I don't make a 
practice of running forty or anything like that in the rain. 
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Q Did you notice the car that passed you ? 
A Yes, sir, I noticed it was rather long, and I noticed the 
tires in the front were white, and the reason I noticed 
223* *the car it looked like it took an unusually long time for it to 
get by me. 
Q I will ask you to look at this picture and see if you can 
identify that as the same car? 
A Yes, I noticed the tires, and outside of that that is all I 
noticed, being white on the side as it passed. 
Q So you went on towards Lynchburg? 
A Yes, sir. 
Q Where was this car when you last saw it? 
A Starting along about my brother's house, and it was about 
Mr. Enbank's when it got by me. Just as I was going over the hill at 
Matthews' store I could see it one hundred yards ahead of me. Pretty 
close to Taylor's store I could see the red light, and that is the last I 
remember seeing it. 
Q That is, the car went over the hill from you? 
A Yes. 
Q Between that time and the time you reached th.e bridge did 
any other car pass you going in the opposite direction or in the same 
direction? 
A No, sir, I don't think I remember meeting any or passing any. 
Q As you drove on down to the bridge, did you notice whether 
there ·were any other cars in that vicinity? 
A No, except my brother's car was waiting on the other 
side to pass, and when my light went on him I recognized my 
brother. 
224* *Q Did you notice anything about the bridge? 
A Yes, I remarked to my wife and family that somebody 
had knocked down a railing, and they wanted to look but they didn't 
get to see it. 
Q And you drove on across the bridge? 
A Yes, sir. 
Q And you recognized your brother in the car which was stand-
ing on the other side? 
A Yes, sir. 
Q Did you stop? 
A No; I kept on going. 
Q You never knew at that time what had become of the other 
car that overtook you? 
A No, sir. 
Southern Railway Company vs. Muriel Magagna 181 
· Q Did you notice anything unusual about your brother's ap-
pearance at the time? 
A Yes, sir; I had . noticed that he looked a little excited or 
something. 
Q Are you able to state whether. or not cars can pass on that 
bridge? 
A Well, I have passed them on there, but it is right close, 
though. 
Q But you have done it? 
A Yes, but not running at high speed. 
225* *Cross Examination 
BY MR. BARKSDALE: 
Q If you saw the headlights of a car approaching that bridge 
from the opposite direction at night, would you undertake to drive on 
that bridge and pass it? 
A No, I would not undertake it, but, at the same time, I have 
in the daytime. I don't drive but very little at night. In the daytime 
I have been sqQeezed in there and met cars. 
Q It is mathematically possible? 
A Yes. · 
Q But you would not undertake it at night? 
A No. 
Q You tneet and pa~s and are passed by a great many cars on 
this road? 
A Yes. 
Q Meeting a car makes no impression on you? 
A No. 
Q Did you have anything that night to cause you to take any 
particular account of whether you met any cars? 
A This particular car ? 
Q No, but whether you met any cars? 
A No, no more than I took particular notice of this one when it 
passed. 
Q I am not talking about this one. You do not mean you 
make a mental note of every car that passes you on ·Route 29? 
226* *A No. 
Q And you can't say on your oath that a car did not meet 
you that night? 
A I am reasonably sure· that there did not. 
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Q You do not remember any? 
A No, I don't remember any. 
Q You say you noticed that your brother looked excited? 
A I don't know, but he had a little peculiar look in a way. I 
talked with him afterwards-
Q (Interposing) I am not talking about your talk after. 
A Yes, he did. 
Q Did you stop there? 
A No. 
Q Did you slow up? 
A I have to slow up to make that bridge, and he was on the 
other side of his right, and that made it still more that I would have 
to slow up more to my right. 
Q And he was on the far side of the car? 
A Of the bridge. 
Q He was on the far side of the car from yo.u? 
A On the far side of his car? 
Q Yes. Wasn't his daughter sitting under the wheel? 
A He was in the front seat, and I forget whet~er he was under 
the wheel or his daughter. 
Q But, nevertheless, in passing you noticed him? 
A Yes. 
227* *Q Did you call tq hi;11 or did he call to you? 
A No; he didn't recognize me. Just as I crossed, n1y 
lights were on him. I was to make the turn, and he didn't recognize 
me at all. His lights were not sitting direct where they would reflect 
on me. 
E. NORVELL, 
a witness on behalf of the defendant, being duly sworn, testified as 
.follows: 
E~amined by MR. WLLIAMS : 
Q You work for the Southern Railway?· 
A Yes. 
Q What position did you hold last September? 
A Extra gang foretnan in connection with track work. 
Q Where were you working at the time? 
A Our camp was at Monroe. 
Q That is you had your cars at Monroe doing some work in 
that vicinity? 
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A Yes, sir. 
Q Did you have occasion to go there where this car had gone 
over the bridge? 
A Yes, sir. 
Q What did you do? 
A I assisted in every way possible to get the car out. 
Q Talk louder? 
228* *A Looking after the condition of the track. 
Q Did you go up on the highway at all? 
A Not when I first got there. I was interested in looking after 
the track part. 
Q Helping to clear the car off the main line? 
A Yes, sir. 
Q Did you later go up on the highway? 
A Yes, sir. 
Q What did you find to be the condition of the bridge at that 
corner? Where had he gone over? 
A The corner post on the end of the bridge had been sheared 
off just eight or ten inches above the floor of the bridge. 
Q How about the rails on either side? 
A They were broken through between the corner post and 
second post. 
Q How about the wing panel, as we call it? 
A That was broken down. 
(No Cross Examination.) 
P. R. RAMSEY, 
a witness on behalf of the defendant, being duly sworn, testified as 
follqws: 
Examined by MR. WILLIAMS : 
Q Mr. Ramsey, where do you live? 
A I live about three-quarters of a mile from Monroe. 
229* *Q How far do you live from the bridge over the 
Southern Railway track? 
A About 550 feet. 
Q In which direction? 
A North. 
Q On the night of September 28th, when a car went through 
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the bridge that I have just mentioned, did yqu have occasion to go 
down there? · 
A Yes, sir. 
Q Where were you at the time? 
A Standing on the front porch when I heard the crash. 
Q What did you do? 
A I slipped back in the house to get my· jacket and cap, and I 
went back to the road and Mr. Faulconer pulled up between my place 
and Mrs. Peyton's, and he told me a car had gone through the bridge. 
MR. BARKSDALE: I object to that as hearsay. 
THE COURT: I don't think you should relate what 
Mr. Faulconer told you. I think, perhaps, it would not be 
objectionable if he would say that he was informed the car 
had gone through. 
MR. BARKSDALE: I have no objection to that. 
WITNESS: I was informed a car had gone through. 
I heard both crashes-when it went through the railing and 
when it went down, and I started down. 
230* *BY MR. WILLIAMS: 
Q Between the time you started out of your house and the time 
you got to the bridge, did you see any other car going north or south 
except Mr. Faulconer's car? 
A I know that there was a car went south. There was a car 
parked in n1y driveway, and he heard the· crash and pulled down and 
stopped, and that is the only car I saw but Mr. Faulconer's. . 
Q Between then and the time you got to the bridge you saw no 
car going in either direction except the· one that pulled out of your 
driveway? 
A No. 
Q And that was coming in which direction? 
A South. 
Q What did you find when you got to the bridge showing tha 
direction in which the car ha:d gone? 
A The corner post sheared off about six inches above the bridge, 
and the wing panel broken down, and the post on the bank bent over 
like it had been sideswiped: 
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Q And I supposed you went down to render assistance? 
A Yes, sir, I went down and looked for a train to keep it from 
running into it. I thought a southbound train might come. 
Q I suppose you could see wher·e the car had gone down the 
bank? 
A Yes, sir. 
231 * *Q Are you familiar with two signs on the highway for 
southbound traffic in the vicinity of the bridge? 
A Yes, sir. 
Q Look at the map and state whether the signs shown there 
were on the highway at that time? 
A Yes, sir. 
Q Have you taken occasion to notice those signs as you have 
driven this road? 
A Yes, sir. 
Q Do you have occasion to drive over the road? 
A I drive over it every night. 
Q Going to work? 
A ·Yes, sir. 
Q At what time? 
A I go to work at 11:30. 
Q And you, of course, have occasion to have lights? 
A Yes, sir. 
Q Have you taken occasion to find out how far can see the 
signs? 
A The sign with "Narrow bridge" is 600 feet, and you can read 
the sign 300 feet. 
Q Have you taken occasion to take measurements on the sec-
ond one? 
A Yes, sir. 
Q As you proceed, sooner or later the bridge comes into 
view? 
232* *A Yes, sir. 
Q How far are you from the bridge when the bridge 
comes within the range of your headlights so as. to be visible? 
MR. BARKSDALE: I object to this experimental 
testimony. In the first place, he knows the bridge is there. 
The Court of Appeals has said that that does not vitiate 
the experiment, but he has to show that the conditions were 
as near as practiCable identical with conditions under which 
these gentlemen were traveling. I think the experimental 
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testimony is received with a great deal of caution, anyway. 
Certainly, in my judgment, he cannot prove these experi-
ments without first proving that the conditions were as 
nearly as practical identical. 
THE COURT: I think the objection as to the last is 
well taken. I do not think a general question as to how far 
you can see the bridge would be evidence in a case where 
the testimony tends to show that the conditions were excep-
tional at the time of this accident. You can, if you choose, 
approximate a statement of the conditions as they were, as 
the evidence has shown, at the time of the accident, and ask 
him under those circumstances how far he could see the 
bridge. 
MR. WILLIAMS : It is my thought, in submitting the 
evidence, that it is not experimental. 
THE COURT: I have not so held, but I have held 
233* that *you should put before the witness, a:s nearly as you 
can, the conditions existing at the time of the accident as 
the basis of this question. 
BY MR. WILLIAMS: 
Q Have you had occasion to note the visibility of the bridge 
under your headlights as you approach it when it had been raining 
and was misting at night? 
A Yes. You can see the bridge--
MR. BARKSDALE (Interpos;ng): Wait a minute. 
You say you have done it? 
WITNESS: Yes, sir. 
MR. BARKSDALE: Did you measure the distance? 
WITNESS: No. 
MR. BARI<SDALE: I object. 
THE COURT : I think he can approximate it. 
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MR. BARKSDALE: When did you do it? 
WITNESS: Most any time. I am traveling rainy 
weather and dry weather. 
MR. BARKSDALE: You have never, on any par-
ticular occasion on a rainy night, calculated or undertook to 
approximate in your own mind what distance you could see? 
WITNESS: No. 
MR. BARKSDALE: I object to any answer on that. 
THE COURT: I overrule it. 
MR. BARKSDALE: I except. 
234* *BY MR. WILLIAMS: 
Q State how far, approximately, you could see it on a rainy 
night? 
· A At least 250 feet. 
Q Of course it depends on how hard it is raining and how n1itsy 
and foggy it is? · · 
A Yes, sir. 
Cross Examination 
BY MR. BARK~SDALE: 
Q What is your business? 
A Y arcl brakeman for Southern Railroad. 
Q The Southern Railroad at Monroe? 
A Yes, sir. 
Q How far is your house from the highway? 
A About fifty feet. 
Q Fifty feet from the highway, and from where you come into 
Route No. 29 is how far down to the bridge? 
A About 475 feet. 
Q Where were you when you heard the crash? 
A On my front porch. 
Q Was there an automobile standing there? 
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A Standing in my drive fixing to pull out. 
Q Was it running? 
A Yes, sir. 
Q Is that pretty close to your porch? 
235*. *A The driveway? 
Q Yes. 
A 75 feet. 
Q When the automobile engine was running, you were stand-
ing there on your porch 550 feet, I believe you said, from the bridge, 
you clearly heard and distinguished two crashes? 
A I certainly did. 
Q How much interval was there between the two crashes? 
A It is a very few seconds. 
Q A few seconds? 
A Yes, sir. 
Q And you could clearly distinguish the fence crash and the 
bottom crash ? 
A I heard the two crashes, but I couldn't tell what. 
Q There was no difficulty for you to distinguish one from the 
other? 
A No. 
Q You say you can clearly see that bridge 250 feet away from 
it? 
A Yes, sir. 
Q On a rainy dark night? 
A Of course you could not see it if it was raining or foggy, 
but on the ordinary night you could see it 250 feet. · 
Q Do you think you could see it 250 feet under those condi-
tions if you didn't know it was there? 
236* *A Yes, sir. 
Re-Direct Examination 
BY MR. WILLIAMS: 
Q Do you remember the weather the night of this accident? 
A It had been raining. 
Q Was it foggy? 
A No, sir. 
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J. W. SPENCER 
a witness on behalf of the defendant, being duly sworn, testified as 
follows: 
Examined by MR. WILLIAMS: 
Q Mr. Spencer, where do you live? 
A Monroe. 
Q What is your occupation? 
A I used to work for the company and I was cut off, and I 
can't get any work at all. 
Q You did work for the Southern Railway Company? 
A Yes, sir. 
Q Were you in Monroe last September? 
A Yes, sir. 
u Q Did you have occasion to go to the bridge over the track on 
Route 29 at the time of an accident when a car went over? 
A The next day. 
Q Did you make any observations up there to show 
237* where *this car had gone before it went through the bridge? 
A It ran off the road-I stepped it, and it was twenty 
steps from where it left the hard surface and hit a post--
MR. BARKSDALE: I object to his testifying to 
what the car did twelve or eighteen hours after the acci-
dent. 
WITNESS: At the time it showed just as plain as 
anything where it hit this post and broke it. 
THE COURT: Wait a minute. 
WITNESS : It is as plain as your face. 
MR. BARI<SDALE: That is pretty plain. 
THE COURT: Your objection is well taken, Capt. 
Barksdale. Mr. Spencer, you can relate what you saw 
there, but not what you deduced. 
WITNESS : I saw where the car had hit the post 
and drove it back to where it broke the post off. It was 
as plain as could be. 
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BY MR. WILLIAMS: 
Q What sort of track was it? 
A It looked like it slid, but it showed plain. 
Q You say you traced it down the highway twenty steps r 
A I stepped it twenty steps where it left the hard surface. This 
car hit the post and leant it over, and it was thrown back in the·road, 
you could tell it was zigzagging and I traced it down to where it hit 
the corner post on the bridge and broke down the wing panel and the 
first paling on the bridge. · 
238* *Q Could you see any marks from then down the 
bank? 
A Yes, sir, plain enough where the car went on over the bank. 
Cross E.:ramination 
BY MR. BARKSDALE: 
Q What car made this track? 
A I don't know whose car made it. 
Q Did the same car tnake all the tracks you saw ? 
A There was not but one shying across the road. Whosever 
car it was that hit the post and turned back into the road made the 
track. The car that went on across made it. 
Q Was it the car that went across the road? 
A You could see it as plain as anything. 
Q You could see it going right across the road? 
A It went diagonally across. 
Q But you could follow it? 
A Yes, sir. 
Q Your eyesight is a little better than Mr. Hutchins? 
A He· was there later than I was. 
Q How many cars do you suppose had passed there? 
A I don't know. 
Q Do you think as many as fifty? 
A I don't have any idea. That is beyond my knowledge, or 
yours, or anybody else, as far as that is concerned. 
Q I am surprised that is beyond yours. 
239* *A Y ott could see signs, nevertheless. 
Q Right across the road ? 
A I know that that car, or some car, hit the post an .awful 
lick. 
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Q How long since you worked for the Southern? 
A It has been a little over a year. 
Q Do you live at Monroe? 
A Yes, sir. 
Q You had just as soon work for them again? 
A I hope to some day. 
Re-Direct Examination 
BY MR. WILLIAMS: 
Q Here is a map I will show you which has a red line on it in 
the vicinity of the bridge, and here is the road coming from Amherst 
past these two signs and to the bridge? 
A Yes, sir. 
_ Q And there is a red mark on it; I will ask you what you saw 
j on the road that corresponds to that? 
~ A What is that? 
Q Here is a red mark Mr. Hutchins put on the map showing a 
mark where he saw the car leaving. the road and running over and 
striking the last post which holds up the white fence, and then strik-
ing the black post? 
A That is right. It just grazed that post. 
Q Does that track correspond to this track here? 
240* *A Yes, sir, just about corresponds. 
Q Here is a picture I will show you, picture No. 4, 
which was taken up on the hill looking towards the bridge, the way 
that car was going; see if you can point out the post you are talking 
about? 
A It was one of the biggest posts in the fence. We noticed 
that particularly. This post was painted. There was no paint on the 
bridge at all. The highway has this fence painted, and it hit that black 
post. 
Q That is the black post in picture No. 4? 
A Yes, sir. 
Q It hit it enough to lean it over? 
A Yes, sir, and the marks are on there now. 
Re-Cross Examination 
BY MR. BARKSDALE: 
Q Did you see any other tracks there? 
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A I never noticed any other tracks-this car cut through the 
mud after it left the hard surface. 
Q That was the only track there? 
A That is the only one. 
Q You witness Squire Smith testified that when he got there 
a little while after the accident there were at least twenty-five cars 
parked there off the concrete on the right hand side, just where 
241 * you described your one track; why **didn't you see other 
tracks? 
A I don't know that they ran off the hard surface. 
Q He has testified that they were parked there, and you didn't 
see but one track, and that is all; is that your testimony? 
A I saw the track where it hit. There might have been more 
tracks on across which I never noticed particularly about that. 
Q But you noticed this one? 
A Yes. 
Q And that is the one you saw? 
A I never took any particular notice of any more. 
BY MR. WILLIAMS: 
Q Y ott never saw any other tracks going the same way that 
this was going? 
A No, but there might have been .some across it. 
H. G. KNOTT 
a witness on behalf of the defendant, being duly sworn, testified as 
follows: 
Examined by MR. WILLIAMS : 
Q Mr. Knott, you are claim agent for the Southern Railway? 
A Yes, sir. 
Q As such, did you have occasion to go the scene of the 
242* *accident at the bridge at Monroe where a car had gone 
through on September 28th? 
A Yes, sir. 
Q Did you m~ke any observation of the highway adjacent to 
that bridge to reveal any marks left by passing cars? 
A Yes, sir. 
Q Tell the court and jury what you found? What time of day 
were you there? 
·~ 
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A We went there the morning of the 29th. We left Lynchburg 
shortly after nine o'clock. 
Q That would put you there inside of. the next thirty mi~utes? 
A We were there before ten o'clock. 
Q Tell the court and jury what you observed?:. 
A We found·a mark, which we called a skidmark, beginning in 
the lane of the southbound traffic some distance north of .the bridge, 
or west. It left the hard stu·face diagonally and when out across the 
shoulder of the road and over against a white fence, right at the end 
of the fence, striking the white plank there, and then striking the next 
post to it, which had no fence on it, but a .black round post .. From 
there the track went back diagonally to the hard surface and diagon-
ally across the hard surface into what was the wing panel of the fence, 
and knocked the fence down, and shearing off the post about eight 
inches above the floor of the bridge. 
243* *Q How did that track cross the road with reference 
·to the point where that corner post had been? 
A At that time you could not trace the skidmark any further 
than the pavement because of the fact that other cars or people had 
been there, but you have to ;draw an imaginary line from the edge 
of the pavement to where the car went down the bank. 
Q Could you see where it had gone down the bank? 
A Yes, sir. · 
Q At what point with reference to the bridge? 
A Some part of the righthand side of the car struck this post 
and sheared it off. 
Q I will ask you to look at. the map introduced by the defend-
ant, which has a red line on it, and ask you how did the track you saw 
compare with the red line? 
A This compares with what I saw except the dotted line made 
by the engineer, which he could not see, was clearly visible when I 
was there. 
BY MR. BARI<SDALE: 
Q Which is that? 
A The dotted line. This mark was clearly visible when I was 
there. 
Q The dotted line? 
A There was not any dotted line, but the skidmarks were clearly 
visible. 
194· Southern RailwaYJ Company: vs. Muriel Magagna 
244* *BY MR. WILLIAMS: 
Q I understood you to say as to some portion of the skidmark 
one would have to draw on the imagination? 
A I mean from this side of the highway. 
Q That is from the left side of the highway? 
A That is from the left side of the highway going south over 
to the bank where the car went over, other cars went over it. 
BY THE COURT: 
Q · That would be the right side of the highway going south? 
A No, it would be the left side. 
BY MR. WILLIAMS: Go there and point it to the 
Judge. 
WITNESS : Going south, it is the right side. The 
dotted line started on the right side, and these were the 
skidmarks clearly visible. After you get to the hard sur-
face, from there to the wing panel other cars had been there 
and you could not distinguish any skidmarks. 
Q How does the skidmark which you saw correspond with the 
red mark you .see on the map? 
A That is approximately it. 
Q You would fill in the broken red line with a solid red line? 
A Yes. 
Q And it led up to the bridge where? 
A To the corner of the bridge w~ere the corner post 
was. 
245* *Q Was the mark you.saw made by the right or left-
hand wheel of the car? 
A The right. 
Q Why do you say that? 
A Because it left the highway in the lane of so·uthbound traffic 
and goes out, and when it hit the post, if it had been the left wheel, 
the car would have had to go through that fence. 
Cross Examination 
BY MR. BARKSDALE: 
Q Did you see any other tracks that you could say indicated 
where other cars had parked? 
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A But this track was so deep there was no trouble to distinguish 
it from other cars that parked there. I was parked, but I don't know 
· whether they parked, or not, but you could see the tracks. 
Q Did I understand you to say you could clearly follow this 
track across the hard surface to. the lefthand side of the road? 
A To the lefthand side of the hard surface. 
Q There was no trouble for you to follow this track across 
the hard surface? 
A No. Mr. Pettyjohn and myself stepped it. 
Q It rained that night? 
· A It rained some in the early part of the night, but I 
246* *don't know whether at the time of the accident. 
Q How many cars passed over that road. from the time 
of the accident to the time you made your inspection? 
A I have as much idea about that as you have. 
Q The testimony is that in a very short while after the accident 
there were at least twenty-five· parked on each side of the bridge. 
Your witness testified to that, and you have no fault to find wit~ his 
testitnony, have you? 
A No, not a bit. 
Q And that so many were blocked who wanted to cross that 
the gentleman who was in a great press couldn't get within three 
hundred feet of the bridge. Did you see the tracks of those cars that 
were parked-the twenty-five cars? 
A I couldn't say. 
Q You only saw the track you were looking for? 
A I saw the one that was deeper than the others. 
Q The cars that had parked in the identical place had not made 
ariy mark to bother it? 
A I have not heard anybody testify that a car parked in that 
identical place. · 
Q Your witness Smith--
A He might have. 
Q Which part of the line was it you said you had to draw an 
imaginary line? 
A Right where the skidmarks came to the edge of the hard 
surface, from there on to the bank, where the wing fence 
247* *stands, had been rubbed away by people, or automobiles, or 
something; you couldn't follow it, or it didn't make the same 
ri1ark there that it made on the dirt there. 
Q It was that part you had to draw on your imagination for? 
A Yes .. 
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Q You say you are the claim agent for the Southern Railway 
Company? 
A One of them. 
Re-Direct Examination 
BY MR. WILLIAMS: 
Q In order that I may clear up the imaginary part of that line 
beyond the point of collision of this car with the bridge-the: imagi-
nary part lying beyond the point where? 
A It lay between the hard surface and this wing panel. After 
the car started down the bank, after going through the wing fence, 
you could see clearly where it went down the bank. 
Q Tell us so it will appear of record where the imaginary part 
lies? 
A It lies on the shoulder of the road between the pavement and 
this wing fence. 
Q On which side of the road? 
A On the left going south. 
248* *0. R. PETTYJOHN 
a witness on behalf of the defendant being duly sworn, testified as 
follows: 
Examined by MR. WILLIAMS: 
Q Where do you live, Mr. Pettyjohn? 
A I live about a mile in the rear of Five Forks. 
Q That is how far from the Monroe Bridge? · 
A About a mile and a half. 
Q In order to get to Lynchburg from your home do you have 
to make use of that bridge? -
A Yes,. sir. 
Q Do you make use of that bridge to any extent? 
A I cross the bridge about four times a day. 
Q The testimony is that there had been an accident there on 
the night of September 28, 1933 ; what was the first time after that 
yc m happened to be there? . 
A I got there, I think, about 8 :30 that night. 
Q Did you make any observations then or later which would 
enable you to say what path the car had taken? 
.\ 
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A I was there that night and also the next morning. 
Q Tell the court and jury what you saw? 
A I got into the thing by stopping there, and got myself in 
trouble. I noticed the car track, and thought it was a very remarkable 
accident. It went down the bank parallel with the bridge. I noticed 
the tracks on the lefthand side of the wing of the bridge. The 
249* first track I saw on *the bank I would say was about five feet 
from the bridge, and that track went straight down. 
Q That was on the lefthand side of the highway as you go to 
Lynchburg? . 
A . Yes, sir. I glanced back behind to see which way the car 
came in, and, as far as I could tell, it came in an· angle. I stopped the 
next morning. I did not go on the right side that night, but stopped 
next morning to see how the car did go in. The next morning we 
went down and found, in stepping it off, at a rough measurement we 
had about 150 feet from the bridge, the man must have slapped his 
brake on and one wheel skidded. It went to the right, and I don't 
know what hit the fence part, I didn't notice it closely, but I noticed 
the fence had been scraped, and it went from the fence to a locust 
post, and the post was knocked back about six inches at the top and 
about three i11ches at the bottom, and from the post it diverted and 
the track went straight to the end post on the bridge. 
Q To what we call the corner post? 
A Yes, sir. 
Q And that was plain to you? 
A That was plain. 
Q Will you look at the map and examine the red mark which 
has been put on it, and state how the track you noticed compares with 
the red mark ? 
A I haven't got my glasses. I think I have got it now. 
250* *Q Here is the way you come from your house going 
towards Lynchburg? 
A Yes. That seems to be about right, and I thought the angle 
w3;s a little sharper here. 
Q There is the white board fence, and then there is the next 
post? 
A Yes; he turned into the right first and hit the post, and the 
post seemed to divert him and he went on straight lnto the bridge. 
\ 
Q And that mark was plainly visible? · 
A Yes, for several days after. 
Q How did that mark correspond with the mark you saw goin'g 
down the bank? 
I 
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A The cars which made the skidmark t think went over the 
bank. 
Cross Examination 
BY MR. BARKSDALE: 
Q How many .cars were there when you got there that night? 
A I don't know, but a good many-from ten to forty. 
Q Had John Hughes' truck got there? · 
A I don't know whether it had gotten there when I first got 
there, but pretty soon after. 
Q Where did he place himself? 
A Above the wing and I saw the track below the wing. 
Q When you· first got there the cross tie post was still 
251 * *in the ground, wasn't it? 
A The end o.f the wing post? 
Q Yes. 
A I never noticed the wing post at all. 
Q The post that was missing was the end post of the bridge? 
A Yes. 
Q And you saw the track leading into it? 
A The track led from the locust post on the righthand side of 
the road to the wing post of the bridge. 
Q I understood you to say you didn't go over on the right-
hand side at all that night? 
A No: I saw the track that. night at the bridge, from the post, 
comirig back across the road, and I did not trace it back. I could see it 
very plainly. · 
Q You could see it going into the wing panel? 
A Yes. 
Q But you didn't trace it back until the next morning? 
A No. 
BY MR. WILLIAMS: 
Q Have yo\.! any interest in this case? 
A N~ . 
BY MR. BARI<SDALE: 
Q Who was with you the next day? 
I 
I 
• I_ 
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A My son and later on Mr. Ward. 
Q Mr. Leon Ward, the Claim Agent of the Southern? 
252* *A Yes. 
Q vVas Mr. Knott there, the gentleman who just testi- · 
fied, the Sandy haired gentleman? 
A Yes. 
Q Both Mr. Knott and Mr. Ward were there? 
A y~ . 
THE DEFENDANT RESTS. 
C. L. DEMOTT, 
a witness on behalf of the plaintiff, being recalled, testified in rebuttal 
as follows: 
Exan1ined by MR. BARKSDALE: 
Q Mr. DeMott, did you this morning, at my request, look at 
the board fence and the black post that have been mentioned in evi-
dence? 
A Yes, sir. 
Q I wish you would describe the mark that is on the board 
fence? 
A The mark on the board fence, gentlemen, is about a foot and 
a half long. There are two marks; one was an extremely narrow 
mark about half an inch wide and a foot long, and the other was 
more like a smudge, about a foot and a half long, extending from 
somewhere near the middle of the board down to the lower edge of 
the board. It was not a straight swipe. It looked more like a kid 
playing. 
253* *Q Was there any indentation in the board? 
A I could detect none. 
Q You said the mark went down; what is the angle of the 
ground right by the fence? 
A The end of the mark closest to the bridge was some four 
inches closer to the ground than the upper end of the mark. That is, 
the mark went downward towards the ground. 
Q What does the ground do? 
A The ground rises a little bit; the ground is really closer to 
the fence; the fence drops pretty fast. 
· Q · What about the black post? · Did you see any mark on that? 
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A There were at least three distinct marks on the black post 
where it had been hit by cars. There had/been places gouged out of 
it by being struck by hubs or fenders. 
Q At least how many distinct marks? 
A Three distinct ones. 
Q Did you observe the line of the posts and the board fence? 
A The plap.k on the board fence that had the mark on it, if 
you put a chalk line along it and draw it down as far as the black 
post, would come at least four or five inches in front of the black post. 
That is, it did not line up with the post exactly. 
Q If an automobile had made the mark on the board fence 
and continued in the same direction, would it hit the black 
254* *post? 
A N~ ~~ . 
Q Would it, or would it not, have to turn to the right in order 
to hit the black post? 
A If an automobile had hit the fence and slid along it, or 
bounced away, it would certainly have had to turn to the right again 
to hit ·the black post. 
Q Now, when you made· the inspection of the bridge on the 
30th of September, you testified that you observed where the end 
post of t~e bridge had been fastened to the bridge, did you not? 
A Yes. 
Q There has been a lot of testimony about how that post might 
have been fastened and how it was fastened; will you please state 
whether or not you observed any sign of it being fastened to the 
sleeper? 
A None whatever. There was no indication of it having been 
fastened to the sleeper. 
· Q What" was the condition of the sleeper where that post was? 
MR. ·WILLIAMS: Haven't you been into that, Mr. 
Barksdale? 
MR. BARKSDALE: I don't know whether I have, 
or not .. 
MR. WILLIAMS : I do not object to it. 
THE COURT: I think, in view of the testimony of 
255* one of the engineers for the railroad as to the differ*ent 
ways it was toe-nailed in, that this is proper rebuttal· testi-: 
many. / 
Southern Railway C om,pany vs. Muriel 1\II agagna 201 
A There was no place on that sleeper where that post could 
have been nailed to it, or spiked to it, or where the nails would have 
been effective at all. It would not have held. 
BY MR.· BARKSDALE: 
Q Why? 
A Because the sleeper is rotten where that posts r~sts against it. 
Q Did you see any signs where it had been fastened to any 
part of the bridge? 
· A I made special examination of that point, gentlemen, and I 
will refer to my notes to see just exactly: The ordinary fastening of 
the railing of the post to the sleeper was by bolt. 
Q That is, the other post was fastened to the sleeper by bolt? 
A Yes. 
Q Was there any bolt hole in the sleeper where this post had 
been? 
A No, and if it had been it would still remain there. It would 
have been through the rotten part of the sleeper, but the end of the 
post was toe-nailed to what has been called the guard-rail, the sleeper. 
Q The thing that is on the floor of the bridge? 
256* *A Yes. Those guard-rails are not made up of 6x6 but 
\ 
two 4x8. I have here the end post was toe-nailed to the two 
4x8, and was not bolted to the sleeper. 
(No Cross Examination.) 
A~ W. MAGAGN A, 
a witness on behalf of the plaintiff, recalled, testified in rebuttal as 
follows: · 
Examined by MR. BARKSDALE: 
Q There has been a good deal of testimony as to the marks on 
the board· fence and one or more posts; as you approached and came 
close to this bridge, did you, or not, pull your car to the extreme right 
of the road? 
A · :I did. 
Q Did you feel any shock of contact with a fence or post, or 
anything, on that side? 
A No~: 
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Cross Examination 
BY MR. WILLIAMS: 
Q You were right busy 'thinking about where you were going 
about that time, were you not? 
A I am always very careful thinking about where I am going. 
257* *P. F. MAGAGNA, 
a witness on behalf of the plaintiff, recalled, testified in rebuttal as 
follows:. 
Examined by Mr. Barksdale: 
Q You testified, I believe, you were on the right side of the 
automobile? 
A Yes. 
Q Did you feel any shock or contact with anything on the right 
side of the automobile? 
A I have no recollection of it. 
. P. W. SP~INKLE, 
a witness on behalf of the plaintiff, being duly sworn, testified in 
rebuttal as follows : 
Examined by MR. BARKSDALE: 
Q Wher~ do you live? 
A Two miles and a half north of Monroe, Virginia. 
Q Did you hear the crash of this accident? 
A Yes, I did. 
Q Where were you? 
A I was in the driveway of Perry Ramsey's home. 
Q Mr. Perry Ram'sey is the gentleman wh~ testified this morn-
ing? 
A Yes, sir. 
Q He referred to an automobile in the driveway of his home; 
is that the automobile in which you were traveling? 
258* *A Yes. 
Q Was the engine of that automobile running? 
( 
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A Yes, it was. 
Q What .were you doing? 
A I was getting in the car. 
Q You were getting in the car when you heard the crash? 
A Yes. 
Q Did you hear one crash or two? 
A I heard two. 
Q Then what did you do? 
A I immediately got in the car and said to the driver "Drive on, 
because some one has gone over the bridge." 
Q What did Mr. Perry Ramsey do? Did he go on with you, or 
go into the house, or what? 
A I didn't see what he did do. 
Q Did he go on in the car with you? . 
A No, he did not go in the car with me. We drove there im-
nlediately and parked the car where this locust post in discussion is on 
the highway. 
Q Do you mean the black post referred to? 
A Yes. 
Q Did you park close to it? 
A Reasonably so. 
Q You parked so as to enable other people to pass? 
A C:ertainly. 
Q Right by that black post? 
259* *A Yes. 
Q Did you get ·out of the car? 
A Immediately. · 
1Q Who was there? 
A No one at all. 
Q Absolutely there was no one at all? 
A There was nobody at the bridge on either side, and there was 
not any light except the light from my automobile. 
· Q Then what did you do? 
A I immediately ran to the middle of the bridge and hollered 
down "Is any one hurt?" One of the gentlemen, I can't state which 
one because I can't distinguish their voices, said "I don't know; is 
there some way ·you ·can get ·us up out of here?" and I said "I will do 
what I can." · 
Q Did you hear any freight train? 
A Being on the railroad· 'for sixteen years, I knew the danger of 
trains, and I saw the train ·wllich· the man states left Monroe at 7 :53 
coming up th~.:trackt .:: ; ;·· · J:'· '.· :: ; ~ ~ 
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Q That train was headed which way? 
A Towards the north. 
Q And was coming at that time? 
A Yes. I leaned over the railing of this bridge and took my 
hat; it was drizzling rain. I could see the rain drops between the 
headlight of the train and myself. I takes n1y hat and motions it back 
and forward in order to attract the attention of the engineer. 
260* The engineer did not stop *immediately but passed on by the 
bridge something almost the length of the train, and stopped. 
The engineer and fireman came back to the scene of the wreck. 
Q I understood you to say that immediately after hearing the 
crash you went straight from Mr. Perry Ramsey's house to the scene 
of the accident. 
A Yes. 
Q Did you meet any automobile between Mr. Perry Ramsey's 
house and the bridge? · 
A Not a soul. 
Q Are you positive of that? 
A ·I am positive of it. 
Q And you are also positive, are you, that there was nobody 
there when you got there? 
A Yes. 
Q Did you see.Mr. Angus Faulconer? 
A Not then. 
Q When? 
A 'About ten minutes later., After I had flagged the freight 
train and eve~ything had come still, Mr. Faulconer came to my left and 
spoke to me. 
Q Did he say anything about the collision? 
A No. 
Q He just spoke to you? 
A Yes. 
Q And you did not meet him or any one else between 
261 * *Ramsey's house and the wreck? 
A Positively not. 
Q Did any other people come up there later? 
A There was a mob of people in five to ten minutes. 
Q Did many of them stop and park there? 
A A good many. In fact, there was a congestion there. 
Q Did any park on the side of the road where you were? 
A Yes, they lined that side of the road up with cars. 
Q Did they mostly get off the concrete to the right? 
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A I would say half way off the concrete. 
Q How long did you stay there? 
A I stayed there until ten minutes of eight. I am a railway mail 
clerk, and I was going to Washington on train 26, which left Monroe 
or was due there at 8:15. 
Q As long as you were there, were there cars coming and going? 
A Yes. An ambulance from Lynchburg came and tried to get 
this gentleman here to get into the ambulance and go to Lynchburg, 
and he said that he wanted to get his lugga'ge from the car, because 
he was afraid to leave the luggage in the car. 
Cross Examination 
BY MR. WILLIAMS: 
Q You spoke of seeing Mr. A. L. Faulconer for the first time 
when he came up, I believe you said, on your left? 
A Yes. 
262* *Q vVhich directiqn did he come from-from Amherst 
\ 
I 
~ 
or Lynchburg? · 
A From the direction of Ramsey's home. 
THE PLAINTIFF RESTS IN REBUTTAL. 
MR. ROBERTSON: We would like to address a 
motion to the court in the absence of the jury. 
N8TE: The jury retired from the court room. 
MR. ROBERTSON: If it please the court: The de-
fendant requests to renew its motion to strike the evidence 
on the grounds already assigned, namely: 
That there is no negligence shown in the construction 
of maintenance of the bridge; 
That there was contributory negligence, and that 
the negligence of the defendant, if any, has not been shown 
to be the proximate cause of the accident. 
Those are the grounds already lodged in the record. 
NOTE: The motion to strike was argued by counsel. 
THE COURT: Gentlemen, the motion presented yes-
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terday and again today raises a question whether there is a 
jury question in this case. That will depend not upon what 
the court might think of the evidence that has been pro 
duced here. If it did, there would be no occasion to have a 
jury in these cases. The jury is brought into the adminis-
263* tration *of justice for the purpose chiefly of passing on 
conflicting testimony as to questions of fact, because the law 
regards that they are better fitted to weigh the testimony of 
witnesses than the court. 
264* 
However much the court might think that the evidence 
p,repqnderates one way or the other, it has no right to inter-
pose its judgment in a case where there is some evidence 
on both sides of the case upon which the jury might, if it 
believed the theory supported by that evidence, rest its judg-
ment. 
The court is not disposed to and does not think it ought 
to trespass on the proper province of the jury in a case of 
this sort. 
As I said in overruling the motion when first made, 
after evidence for the plaintiff was introduced, I think there 
is evidence here for the plaintiff, if believed by the jm·~· 
over what might appear to some as preponderating evidence 
on the part of the defendant, -to sustain a verdict, and in that 
situation I do not think I have the right to take the case 
from the jury. The motion is, therefore, overruled. 
MR. WILLIAMS : We save the point, if your Honor 
please. 
*INSTRUCTIONS 
THE COURT: Gentlemen for the defendant, have 
you any objection to the instructions offered by the plain-
tiff? 
MR. WILLIAMS: We offer no objection to Instruc-
tion No. 2 covering the measure of damage. 
We object to Instruction No. 1 on the ground that 
there is no evidence in the record of the existence of a 
flimsy rotten fence or railing; and, further, that none of 
the evidence shows that a· sufficient guard-rail, if present, 
I 
I 
265* 
\ 
\. 
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could have affected the movement of the car; that the car 
in which the plaintiff was riding never put itself in position 
where a guard-rail could have become effective; 
The sole evidence in the case of insufficient or rotten 
timber is that the sleeper or stringer, to which the corner 
post might have been fastened, or was fastened, was de-
cayed-the evidence negativing the relevancy of that being 
that the post withstood the crash. It is undisputed that the 
post stood up until the car, in passing over it, sheared it 
off. Therefore, how the post might have been fastened is 
irrelevant and immaterial. That is the only eyidence in the 
case of insufficient or rotten timber, and the instruction is 
faulty in that it assumes the possible existence of a rotten 
or flimsy fence. 
THE COURT: You have stated your objection to 
plaintiff's instructions? 
*MR. WILLIAMS : Yes, sir. 
THE COURT: What objection have you to the de-
fendant's instructions? 
MR. BARKSDALE: Defendant's Instruction "A" 
reads as follows: ''The court instructs the jury that if 
they believe from the evidence that when the plaintiff reach-
ed the bridge over the defendant's tracks he was driving 
his car carelessly or recklessly, or at an unreasonable or 
improper rate of speed, or that his said automobile was not 
under complete control, then, under the law, he was guilty 
of negligence, and if they further believe that such negli-
gence was the sole proximate cause of the injuries com-
plained of, or concurred with any negligence on the part 
of the defendant, if any, and contributed to the injuries 
complained of, then they shall find for the defendant, even 
though they may believe that the defendant was negligent 
to failing to erect or maintain a proper fence or railing." 
I object to "or that his said autotnobile was not under 
complete control." 
THE COURT: I want the grounds for your objec-
tion. I want to know as to how much of the instruction 
you object to. 
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266* 
MR. BARI<SDALE: I object to the sentence "or 
that his said automobile was not under· complete control." 
*THE COURT: That is all you object to in that? 
MR. BARKSDALE: That is all. 
THE COURT: Instruction "B." 
MR. BARKSDALE: (Reading defendant's Instruc-
tion. "B") : "The court instructs the jury that it was not 
the duty of the defendant to maintain a fence or railing of 
sufficient strength to withstand the impact of a fast-running 
automobile, but it was its duty to maintain a fence or rail-
ing which would enable a person using the highway, in the 
exercise of ordinary care, with his automobile under con-
trol, to travel over the bridge in safety. And if the jury 
believe from the evidence that the railing, considered as a 
whole was sufficient to enable persons driving cars upon the 
highway, under complete control, and in the exercise of or-
dinary care, to pass over the bridge in safety, they must find 
for the defendant." 
The third line from the last I object to the phrase 
"under complete control." 
Instruction "C" reads as follows: "The court in-
structs the jury that, in order to recover in this case, the 
plaintiff has the burden of proving, by a preponderance of 
credible evidence, ( 1) that the injuries con1plained of. re-
sulted solely and proximately from the negligence of the 
defendant, either in failing to erect a fence or railing at 
and on the bridge over its tracks, reasonably safe for cars 
driven under complete control and operate_d )n the exercise 
267* of reasonable *care, or in failing to maintain the said 
railing in such condition, and ( 2) that such failure on the 
part of the defendant solely and proximately caused the car 
in which plaintiff was driving to leave the said highway 
and go down the embankment. In deciding whether, from 
the evidence, the defendant has been negligent, the jury 
cannot resort to speculation and conjecture, and if they be-
lieve that it is just as probable that the accident resulted 
from plaintiff's negligence, or from some other cause, as 
that it resulted frmn the defendant's negligence, they must 
find for the defendant." 
/ 
L_l 
Southern Railway Company vs. Muriel M agagna 209 
In Instruction "C," seven lines from the top, I object 
to the phrase "under complete control." · 
THE COURT: Are those the only objections? 
MR. BARKSDALE: Yes. 
THE COURT: I will hear from you as to the phrase 
"under complete control." 
What is the objection to plaintiff's instruction? 
NOTE: Plaintiff's Instruction (No. 1) reads as follows: 
NOTE: Plaintiff's Instruction (No. 1) reads as follows : 
. "The court instructs the jury that, at the time of the accident 
which is the basis of. this action, it was the duty of the Southern 
Railway Company to maintain on the bridge across its right of way 
near Monroe such fences or railings and guard-rails along the floor, 
or other obstructions, which would enable a person driving 
268* an automobile *and using the highway in the exercise of or-
dinary care to travel over such bridge safely. And such duty 
of the railway company could not be discharged by the m~intenance 
of an insufficient fence or railing or guard-rail along the floor of 
insufficient height to turn the wheels of an automobile which may 
come in contact with it when being driven over the bridge with ordi-
nary care. If you believe from the evidence that the defendant, the 
Southern Railway Company, failed to discharge its duty as outlined 
above, and that such failure was the proximate cause of the accident, 
and that the automobile was being operated in a reasonably careful 
manner, then you should find for the plaintiff." 
PLAINTIFF'S INSTRUCTION NO. 2: 
"The court instructs the jury that if under all the evidence and 
instructions of the court you should find for the plaintiff, you should 
award her compensation for the injury to her automobile, and the 
measure of such damage is the difference between the value of the 
automobile before it was injured and the value of the automobile after 
it was injured." 
MR. WILLIAMS:· The use of the words that the 
automobile was being operated in a safe manner is objected 
to. 
269* 
n:':HE ·cGUR!f.: That it ·.leaves :out ·"complete con-
trol?" 
M·R. ·wliJLI.AMS~: Yes, sir. 
*I.NSTRUCJPIONS AS ·'GRANTED 
lBLAliNTiliFF'S :LNSvR.tUCl1ION NO. 1 (GRANTED) : 
"T:he ·eourt rinstnucts ;fue 1jur:r ·.that, •at !the time ·of the accident 
which is the basis of this action, it was the duty of the Southern 
Railway ·Company to ·maintain •On ~tlre tbr.idge acFoss its right of way 
near Monroe such fences or railings and guard-rails along the floor, 
or other 'Obstructiens, •which •.would enable a -person, driving an auto-
mobile :and using :the rhighway ·in ·the ·exercise ·of ordinary care t<? 
:trav.el ~~ver such bridge saf.ely. And ~suah duty of the railway ·~om­
-pany could ·not be dischm,rged ·by the nnaintenance ·of an insufficient 
fence or ·railing or :guand-rail along ·the floor •of insufficient height to 
'turn the -wheels ,of .an .automobile which ;may :come ~in ·contact with it 
·when: being ,dr:i ven' over the JJiitlge ;with -ordinary ·care. .I.f you believe 
tfrom the e:vidence 'that :.the ·def.endant, .the Southern ,Railway Com-
:pany, .failed 'to discharge ..its ·duty :as outlined .abov.e, -and ·that ·such 
£ailune :was :the·proximate cause·of 1the .accident, .and that the automo-
·bile was :being 'opet"ated ·in a rea5onab1y .careful manner, ·then you 
should find for1the ~plaintiff." 
MIR. WLLUAMS: 'Whe·defendant·objects·to·the ,.giv-
ing ·Of Instruction No. ·llfor·the.plai.ntiff,on the:ground.that 
·ther.e ,.j.s no -.evidence ·in :the ~case of the ·insufficiency of the 
guard-rail, and·that it·has·not·been shown that·the plaintiffs 
270* automobile put itself in *such position as to make the 
guard ..rail effective. 
P.LAINT.IIFF'.S JNST1RUCTI0N NO. 2 tGRANTEB) : 
"The1court ,instructs ·the jj:UTY that ·if :under all .the -evidence.and 
·instructions of tthe,.eouF.t ·you -should find dor the ;plaintiff, you should 
·award iher ,compensation for ;fhe ·injur;y :to her automobile, :and 'the 
measure of such damage is the difference between the value of ·the 
automobile before it was injured and the value of the automobile 
after :it was -injured." 
,/ 
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DEFENDANT'S IN.STR:UCTFON '''A!' (GRANTEID, AS • 
A 1\•Are''l'<Tl"'\'EID•) • .clJJ.V,UCa~>JJ: I •· 
"The· court instructs the jury that llf they believ:e £Fern: tlie evi-
dence that when the plainti-ff reached. the: bridge over the defendant's 
tracks. h:e· was dri-ving his car carelessly ot ree~lessly,. on at. an1 unreas-
0nable or itnproper rate: of speed~. <Dr. that his. said. automobile was not 
under such c01nplete· control as: it sh(i)uld liave: been; in the use o£ 0rdi!.. 
nar.y ear:e: under the· conditions then existing,. then,. under the law, 
he was guirlty of negligence, and. i:f they. further believe that sueh 
negligence was the sole. proKimate cause of. the· injuries c0mplained: of, 
or conCUI'red. with any neglig.en-cre on~ the: part of: the: defendant, if any, 
and: contributed t0 the injuvieS: c0mplained. of, then, they shall-find for 
the defendant,. e¥en: th0ugh. they. ma;y· beli-eve that the· defendant was 
negligent in failing: to eliect. en maintain· a' p1.7ope.1.r fence: or railing," 
MJR:. Wil..LfAMS·:. The de£endant 0bjects to the 
27.1* modifiea-*ti<:)n 0F Instr.ue.tiorr A in. that it 0mits- the re-
quested language: "under complete control/' and that the 
language inserted by the court is not a proper statement of 
. the: deferJ.danis- duty under· the~ raw. 
DEFENDANT'S INSTRUCTION "B!' (GRANTED AS 
AMENDED BY THE COURT) : 
"'Ehe court instructs; the- jury that it was net the· duty of the 
defendant to maintain' a :fienae G>r naiHng <!>f sufficient str.ength to with-
stand the impact of a fast-running automebile, liut it wa-s its duty to 
maintain a fence or railing or other structure which would enable a 
person using the highway,. in· the. exercise of ordinary care, with his 
automoBile·under-contror ~in the us<roii otdinaFy caTe;) to travel over 
the bridge: irr sa·fet)f: And if the jury believe from, the evidence that 
the railing or· otherr structur.e;. ttonsiiler.ed as a! wliole,. was sufficient to 
enable persons driving cars upon the highway, under complete con-
trol, and in1 the exf!r.ci-se· mJi omdit11a:uy aaca; tk!> pass ever the bridge in 
safety, they must find for the defendant. 
MR. WILLIAMS: The objection to the modification 
of Insbructi0n "A" applie~ to\tlm·medification of Instruction 
"B." 
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• DEFENDANT'S INSTRUCTION "C" (GRANTED AS 
AMENDED): 
"The court instructs the jury that, in order to recover in this 
case, the plaintiff has the burden of proving, by a preponder-
272* ance of credible. evidence, ( 1) that the inju-*ries complained 
of resulted solely and proximately from the negligence of 
the defendant, either in failing to erect a fence or railing or other 
structure at and on the bridge' over its tracks to make it reasonably 
safe for cars driven in the exercise of reasonable care, or in failing 
to maintain the said fence, railing or other ~tructure in such ~ondi-:­
tion, and ( 2) that such failure on the part of the defendant solely 
and proximately caused the car in which plaintiff was driving to leave 
the said highway and go down the embankment. In deciding w.hether, 
from the evidence, the defendant has been negligent, the jury Cf:lnnot 
resort to speculation and conjecture, and if they believe that it is just 
as probable that the accident resulted from the plaintiff's negligence, 
or from some other cause, as that it resulted from the defendant's 
negligence, they must find for the defendant.?' · 
MR. WILLIAMS : The objection to modification of 
Instruction "C" is the same as stated to modification of 
Instruction "A." I 
273* *MR. WILLIAMS: We would like to move the 
court for the exclusion of the lumber on the front of the 
Bench as not having been properly authenticated as a por-
tion of this bridge. 
MR. BARKSDALE: I think that is a question for 
the jury. The testimony is that it was obtained from the 
immediate vicinity of the bridge the day following the ac-
Cident, and that it matches the other timber. · 
THE COURT: The motion is overruled. 
MR. WILLIAMS : Exception. 
NOTE: The jury returned to the courf room. 
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COURT'S CHARGE TO THE JURY (FROM THE BENCH) : 
THE COURT: Gentlemen of the jury, this is an action against 
the Southern Railway Company for damages to an automobile, al-
leged to have been caused by the negligence of the railway company 
in maintaining its highway bridge across the tracks near Monroe. 
The question of liability and the verdict you shall find depends 
upon the determination as to whether or not these parties, the plain-
tiff and the defendant, respectively, discharged the duties that they 
were under at that time and place. 
274* *The law puts upon the railway company the exercise of 
ordinary care to provide on and in connection with its bridges 
such structures as would enable travelers passing that way to go over 
its bridge in safety, provided the travelers themselves use reasonable 
and ordin.ary care. So you see it is a reciprocal duty there: 
The liability, if any, of the railway company would be dependent, 
in the first place, upon your believing, from a preponderance of the 
evidence, that the railway company failed to discharge its duty in 
using ordinary care to provide a reasonably safe bridge for the pas-
s;.tge of travelers, themselves also in the use of ordinary care. But 
that alone, under the issues which have been n1ade in this case, would 
not ~e sufficient if you· further find from the evidence·that the plain-
tiff failed in some respects in the use of such ordinary care as she was 
under. In other words, there must be not only negligence on the part 
of the railway cmnpany, but there must be an absence of negligence 
on the part of the plaintiff. · 
I will put it another way, to bring it down to simple terms-
who was at fault? If the railway company was at fault to cause the 
accident and the plaintiff was not in fault at all in causing the accident, 
you find for the plaintiff. If the railway company was in fault and 
the plaintiff was also in fault, you find for the defendant. Also 
if the railway company was not in fault~ you find for 
275* *the defendant. 
To put that in somewhat more technical language, the court fur-
ther instructs you as follows : 
.NOTE: 'The t()\1rt then read plaintiff's Instructions 1 and 2. 
'l'HE COURT: I believe the testimony here sh~ws that th~ a~-
omobile cost some twentJ'-SiX hundred dollars. I thtnk t~e platnt\ff 
t ·c.. d h be liad refused fourteen hundred dollars for \t, but th~t 
testtue t at • . h d d ..t. " fl.. ..,...et ·v.nt-. he "'.l"'<~agtl.t it was worth. about sa~.teen un re u()u.ats. n.UO\.u: . 
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ness testified that he was in the automobile business, selling automo-
biles like this, and that in his opinion, after seeing the automobile 
a.£ter the wreck, before it was injured it was: worth1 at least one. thous-
and dollars. That, as I recall it, is. the only testimony in the· case e~­
cept Mr. Hughes' testimony that he offer.ed one hundred dellars. fon 
it as it stood~ It would: appear from that testimony, so far as the 
evidence in this case goes, that the automobile was worth not less 
than $1,000 nor more than $1500 as, the measure. of damag.es.. Am· 
l in error about that ? 
MR. WILLIAMS: There is other evidence in the 
re<!ord· about repair cost, that it would cost $562.40 to /e-
pair it. j 
MR. BARKSDALE: But that he would nqt guiran, 
tee or say that. it. was in the· condition as previous!~!, but 
he considered it in. its present condition worth $100. j 
/ 
THE COURT: The tneasure of damage here· is. no1: 
276* what *it would <!ost to repair· it, but the· differ.ence· in. vabae 
between what it was worth before it. was clamag~d and what 
it was worth a:fter. 
I 
NOTE.:· The court then read· defendant's Instnuctio~· "A," uB~' 
and. "C." 
THE. COURT: To sum up,. g~ntlemen,, you finst determine 
whether or not the plaintiff was at any fault in causing this aeddent. 
Lf you find that the plaintiff was at any fault in. causil'1!g this accident, 
that is the end of your· inquiry, and it is your duty. r· find. a· verdict 
for the defendant. 
If, on the other hand, you find that the· plaintiH was free from 
fault, and that the railway company was at fault under the: rules of 
its· duty as laid dovv.n in. these instructions,. then you find· for the plain-
tiff and assess her damages at what yow find f:rem the evidence was 
the reasonable difference in the value of this car before and after th~ 
accident 
You are not to undwtake to apportion n~gligence in a case of 
this sort, ,saymg. may.he_ it.·' i.w. ~s:_~alf the· plainUiff's ~au!t andr hal'£ the 
d~fenda~t s f.attlt, and.~~L:.~ltt fhe damag~s. That 15, not the rule ~p­I~hc~ble t;t. t~ts Gase~ If. thltile w\ts any fault an th~- ~ar,t 0 £ IJh.e-p}aJn .. 
tlif tn· bnngmg about thts accide.bt,. tnt W...w denies. her any Dcli~f· cl 
you find for the defendant. "an 
I 
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Have 1l \Overlooked :anything? 
277* *MR. WILLIAMS : May I add this word, that the 
court and counsel have treated the.·dr-rv.er as the :plaintiff in 
this case. 
THE tCOURT: That is .trtte . 
. MR. ·wiLLIAMS: And we had as well continue on 
that assumption? 
THE COURT: 'Yes, the driver .is treated as the 
plaintiff, :and wherever I have used plaintiff, as applying to 
the operator of the .car, it .means, for the purposes of this 
case, that the plaintiff ·and the opera1ior are the same. 
NOTrE:: The argument .was 'begun ~y Mr. Barksdale at 12:30, 
•»i:ho·concluded-his·opening at 12·:52:; thereupon.the court took a recess 
•until2 :00 dclock. 
278* ~AFTERNOON SESS10N 
Amherst, Virginia, January 31, 1934. 
The ,court .met .at the ·expiration of the -recess, with the same 
parties ·.present ;a-s 'heretofor:e ;noted. 
:NG>11E:: Argument :by counsel was ·continued, and the jury ·re-
.tiued :to consider .its verdict at 3:02 P. M. Ihe jury returned to the 
·court rroom .at 4·:15 :with the following verdict.: 
"We, the jury, find for the plaintiff to the amount of One thous-
·alld •dellars. !H .. C. iP.ATTJERSON., Foreman:" 
MR. WILLIAMS: The defendant moves· the court 
to .set .aside :the verdict oi the jury and enter up final judg-
ment for the defendant on the grounds: 
1( 1) T.hat the :v.erdict :is without evidence to SUpport it; 
( 2) As contr.ar¥ :to ~the pr:eponderance of the evidence; 
and 
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( 3) For exceptions noted during the trial. 
THE COURT: I will withhold ruling on that motion 
for the present. 
279* *NOTE: At a later date, to-wit: On the 13th day of 
March, 1934, after argument by counsel, the court overruled 
the motion of counsel for the defendant to set aside the verdict, to 
which action of the court counsel for the defendant excepted. 
I, A. E. Strode, Judge of the Corporation Court of the City of 
Lynchburg, Virginia, sitting for Hon. B. T. Gordon in the Circuit 
Court of An1herst County, Virginia, who presided over the foregoing 
trial of Muriel Magagna against Southern Railway Company, do 
certify that the foregoing, together with the exhibits therein referred 
to, is a true and correct copy and report of the evidence, and all of 
th~ evidence, the testimony, all of the instructions granted refused and 
amended by the court, and other incidents of the said trial of the 
said cause, with the exceptions and objections of the respective parties 
as therein set forth. As to the original exhibits introduced in evi-
dence, as shown by the foregoing report, to-wit: Photographs num-
bered 1 to 7, both inclusive, and maps marked A and B, which have 
been initialed by me for the purpose of identification, it is agreed by 
the plaintiff and the defendant that they shall be transmitted to the 
Supreme Court of Appeals as part of the record in this cause, 
280* in lieu of certifying to said court copies of *said exhibits. . 
And I do further certify that the attorney for the plain-
tiff had reasonable notice, in writing, given by the defendant of the 
time and place when the foregoing report of the testimony, exhibits, 
instructions, exceptions and other incidents of the trial would be ten-
dered and presented to the undersigned for signature and authentica-
tion. 
Given under my hand this 9th day of May, 1934, within sixty 
days after the entry of the final judgment in said cause. 
AUBREY E. STRODE, 
Judge of the Corporation Court of the City of 
Lynchburg, Virginia, sitting for Hon. B. T. 
Gordon, in the Circuit Court of Amherst 
County, Virginia. 
/ 
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281 * · *I, W. E. Sandidge, Clerk of the Circuit Court of Am-
herst County, Virginia, do certify that the foregoing report 
of the testimony, Exhibits, Instructions, exceptions and other inci-
dents of the trial in the case of Murial Magagna against Southern 
Railway Company, together with the original exhibits therein referr-
ed to, all of which have been duly authenticated by the Judge of the 
said Court, were lodged and filc::l with me as Clerk of the said Court 
on the lOth day of May, 1934. 
VIRGINIA: 
Wm. E. SANDIDGE, 
Clerk of the Circuit Court of 
Amherst County, Virginia. 
IN THE CLERK'S OFFICE OF THE CIRCUIT COURT 
OF AMHEi(ST COUNTY: 
I~ William E. Sandidge, Clerk of the Circuit Court of Amherst 
County, do hereby certify that the foregoing is a true transcript of 
the record in the case of J\1uriel F. Magagna against Southern Rail-
~.~\ way Company; and I furth~r c~rtify that notices as required by sec. 
6253£ and sec. 63·?~~·i~~i·.:.Cod~qt Virginia were duly given, as 
appears by paper writings filed with the record in said case. 
The Clerk's fee for making this transcript is $15.50. 
Given under my hand this lOth day of May, 1934: 
Wm. E. SANDIDGE, 
Clerk Circuit Cc;mrt, Amherst County. 
A Copy, Teste: 
H. H. WAYT, Clerk. 
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In Instruction "C," seven lines from the top, I object 
to the phrase "under complete control." · 
THE COURT: Are those the only objections? 
MR. BARKSDALE: Yes. 
THE COURT: I will hear from you as to the phrase 
"under complete control." 
What is the objection to plaintiff's instruction? 
NOTE: Plaintiff's Instruction (No. 1) reads as follows: 
NOTE: Plaintiff's Instruction (No. 1) reads as follows: 
. "The court instructs the jury that, at the time of the accident 
which is the basis of this action, it was the duty of the Southern 
Railway Company to maintain on the bridge across its right of way 
near Monroe such fences or railings and guard-rails along the floor, 
or other obstructions, which would enable a person driving 
268* an automobile *and using the highway in the exercise of or-
dinary care to travel over such bridge safely. And such duty 
of the railway company could not be discharged by the m~intenance 
of an insufficient fence or railing or guard-rail along the floor of 
insufficient height to turn the wheels of an automobile which may 
come in contact with it when being driven over the bridge with ordi-
nary care. If you believe from the evidence that the defendant, the 
Southern Railway Company, failed to discharge its duty as outlined 
above, and that such failure was the proximate cause of the accident, 
and that the automobile was being operated in a reasonably careful 
manner, then you should find. for the plaintiff." 
PLAINTIFF'S INSTRUCTION NO. 2: 
"The court instructs the jury that if under all the evidence and 
instructions of the court you should find for the plaintiff, you should 
award her compensation for the injury to her automobile, and the 
measure of such damage is the difference between the value of the 
automobile before it was injured and the value of the automobile after 
it was injured." 
MR. WILLIAMS : The use of the words that the 
automobile was being operated in a safe manner is objected 
to. 
269* 
li'HE CGURFf.: That it ·.leaves ~out ·"complete con-
trol?" 
MR. 'Wl:LlLIA.MS.: Yes, sir. 
*I.NSTRUC~ONS A:S •'GRA:NTED 
P.LAliNTllFF'S :LNSl'rlliUC'VIO.N NO. ;1 (GRANTED) : 
"The ·eourt rinstnucts •:tihe 1jucy ·that, .at tthe time , of the accident 
which is the basis of this action, it was the duty of the Southern 
Railway ·Company to maintain ;On ·.tllt! rbr.idge across its right of way 
near Monroe such fences or railings and guard-rails along the floor, 
or other ,obstructiens, •which ~owould enable a .person oriving an auto-
mobile :and using :the chighw~ ~in ·the ·exercise 'Of ordinary care t«? 
trav.el cover such bridge :Saf.ely. And ·such duty of the railway ·tom-
·pany could ·not be discha]fged :by the rmaintenance ·of an insufficient 
Jenne er -railing .or :guaud-r:ail along ;the floor ·of insufficient height to 
·turn the wheels .of .an ;automobile which :may ·.come ~in ·contact with it 
·when:being·dt:iven•ov.erthe hritlge ;with ordinary-care. lf you believe 
from the evidence ;that the ·def.endant, the Southern ,Railway Com-
~pany., .failed ·to dischar'ge ·:its ~duty :as outlined .abov.e, .and ~that ·such 
failur.e :was tthe ·proximate cause·of •the .accident, .and that ·the automo-
·bile was ~being •ope:rated ·in a r.easonab1y .careful manner, then you 
should :find fonthe .-plaintiff." 
MFR. WIJ.;LI:AM5: ·mhe·defendant-objects·to·the _giv-
ing.of Instruction No. ·ltfor·the plaintiff·on the·ground.that 
·thcrr.e -is no ·,evidence ·m :the •case of the ·insufficiency ·of the 
guard-rail, and·that it!has·not~been shown .that·the:plaintiff~s 
270* automobile put itself in *such position as to make the 
guaTd-.rail effective. 
P.LAIN'".DliFF':S JNSTJZU.CTl0N .NO. 2 (~GRANTEr.>): 
"The !court •instructs ·the ~jury that -if tunder all.the -evidence .and 
•instructions of ttheceouFt ·you ·should find :for the ,plaintiff, you should 
·award iher ,compensation for :fhe dnjury :ta her automobile, :and the 
measure of such damage is the difference between the value of ·the 
automobile before it was injured and the value of the automobile 
after :it was 'injured." 
/ 
DEFENDANT'S INSTR'UCTIDN "'A:' (GRANTED· As· • 
A 1\•Jrrr:;·"KmEID·) • .&\UV~~o.IJ I -
"The court instructs the jury that llf they believe ir.0m: tfie evi-
dence that w.hen the plaintiff reached~ the: brid:ge over the defendant's 
tracks. he was drhring his car carelessly or· ~eddessly,. on at an; unreas-
onable or. improper rate: of: spee~. mr. that his- said: automobile was not 
und·er such complete control as: it soouldi nruve: been; in the use ot €lrdi~ 
nary eru:e under the· condition-s then existing,. then,. under the· law, 
he was guihy· of neglig.ence; and H· they. further believe that SU€h 
negligence was the sole: pro.ocimate cause of. the· injuries c0mplained: of, 
or. concurred~ with any·negligen"«e orr. the: part o£ the: defendant, if any, 
and contributed to the injurieS: complained of, then· they shall-find for 
the defendant,. e.ven: theugh. they.· rna~· believe that the· defendant was 
negligent in failing: to enect. at: maintain a' ptiope.t! fence or railing." 
MR .. Wll.LfAMS·:. The de£endant 0bjects to the 
22'1* modifiea-*ti<:>n. 0£ Instm-etiorr· A in. that it omits. the re-
quested languag.e:- "ttnder C(i)mplete control/' and that the 
language inserted by the court is not a proper statement of 
the: defendant's· du1ly under- the: raw·. 
DEFENDANT'S INSTRUCTION "B:' (GMN-TED AS 
AMENDED BY THE COURT):· 
"The cottrt instructs; the, jury that it was net the· duty of the 
cleJendant to maintain1 a £enae 0r naiJing 0f sufficient str.ength to with-
stand the impact of a fast-running automobile, tlut it was its duty to 
maintain a fence or railing or other structure which would enable a 
person, using the highway,. in~ the. exercise of or.dinary care, with his 
automoBile-under.-control! ~in the use~ofi Olidinary care;) to travel over 
the bt;dge: irr sa:fety: And if the jt'lTy believe from! the evidence that 
the railing or· otherr structur.e;. €onsiiier:ed as·, at whole,. was sufficient to 
enable persons driving cars upon the highway, under complete con-
trol, and in1 the exer.ciae· @ID. oncli1ilany aaca; 1b pass 0ver the bridge in 
safety, they must find for the defendant. 
MR. WILLIAMS: The objection to the modification 
of lnstructi0n "A" applie& oo··tlre·medificartion 0f Instruction 
"B." 
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• DEFENDANT'S INSTRUCTION "C" (GRANTED AS 
AMENDED): 
"The court instructs the jury that, in order to recover in this 
case, the plaintiff has the burden of proving, by a preponder-
272* ance of credible. evidence, ( 1) that the inju-*ries complained 
of resulted solely and proximately from the negligence of 
the defendant, either in failing to erect a fence or railing or other 
structure at and on the bridge· over its tracks to make it reasonably 
safe for cars driven in the exercise of reasonable care, or in failing 
to maintain the said fence, railing or other ~tructure in such ~ondi-:­
tion, and (2) that such failure on the part of the defendant solely 
and proximately caused the car in which plaintiff was driving to leave 
the said highway and go down the embankment. In deciding whether, 
from the evidence, the defendant has been negligent, the jury cannot 
resort to speculation and conjecture, and if they believe that it is just 
as probable that the accident resulted from the plaintiff's negligence, 
or from sotne other cause, as that it resulted from the defendant's 
negligence, they must find for the defendant.!' · 
MR. WILLIAMS: The objection to modification of 
Instruction "C" is the same as stated to modification of 
Instruction "A." 
273* *MR. WILLIAMS : We would like to move the 
court for the exclusion of the lumber on the front of the 
Bench as not having been properly authenticated as a por-
tion of this bridge. 
MR. BARKSDALE: I think that is a question for 
the jury. The testimony is that it was obtained from the 
immediate vicinity of the bridge the day following the ac-
Cident, and that it matches the other timber. · 
THE COURT: The motion is overruled. 
MR. WILLIAMS : Exception. 
NOTE: The jury returned to the court. room. 
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COURT'S CHARGE TO THE JURY (FROM THE BENCH) :. 
THE COURT: Gentlemen of the juty, this is an action against 
the Southern Railway Company for damages to an automobile, al-
leged to have been caused by the negligence of the railway company 
in maintaining its highway bridge across the tracks near Monroe. 
The question of liability and the verdict you shall find depends 
upon the determination as to whether or not these parties, the plain-
tiff and the defendant, respectively, discharged the duties that they 
were under at that time and place. 
274*· *The law puts upon the railway company the exercise of 
ordinary care to provide on and in connection with its bridges 
such structures as would enable travelers passing that way to go over 
its bridge in safety, provided the travelers themselves use reasonable 
and ordin.ary care. So you see it is a reciprocal duty there: 
The liability, if any, of the railway company would be dependent, 
in the first place, upon your believing, from a preponderance of the 
evidence, that the railway company failed to discharge its duty in 
using ordinary care to provide a reasonably safe bridge for the pas-
s~ge of travelers, themselves also in the use of ordinary care. But 
that alone, under the issues which have been made in this case, would 
not be sufficient if you· further find from the evidence· that the plain-
tiff failed in some respects in the use of such ordinary care as she was 
under. In other words, there must be not only negligence on the part 
of the railway company, but there must be an absence of negligence 
on the part of the plaintiff. · 
I will put it another way, to bring it down to simple terms-
who was at fault? If the railway company was at fault to cause the 
accident and the plaintiff was not in fault at all in causing the accident, 
you find for the plaintiff. If the railway company was in fault and 
the plaintiff was also in fault, you find for the defendant. Also 
if the railway company was not in· fault~ you find ·for 
275* *the defendant. 
To put that in somewhat more technical language, the court fur-
ther instructs you as follows: 
NOTE: The court then read plaintiff's Instructions 1 and 2. 
THE COpRT: I believe the testimony here shows that the au-
tomobile cost some twenty-six hundred dollars. I think the plaintiff 
testified that he had refused fourteen hundred dollars for it, but that 
he thought it was worth about sixteen hundred dollars. Another wit-
ness testified that he: was in the automobile business, selllng automo-
biles like this, and that in his opinion, after seeing the automobile 
after the wreck, before it was injured it was; worth; at least one. thous-
and dollars. That, as I recall it, is the only testimony in the case ex-
cept Mr. Hughes' testimony that he offer.ed one hundred d0Uars. fon 
it as it stood. It would appear from that testimony,. so: far as the 
evidence in this case goes, that the automobile was worth not less 
than $1,000 nor more than $1500 as the measure of damages.. Am, 
I in error about that? 
MR. WILLIAMS: There is other evidence in th:e 
re<rord about repair cost, that it would cost $562.40 to re-
pair it. 
MR. BARI<SDALE: But that he would nqt guamn, 
tee or. say that it was in the condition as· previously, but 
he considered it in its present condition· worth $100~ 
THE COURT: The measure 0£ damage here· is- no1: 
276* what *it would cost to repair· it, but the diffenence· in. vaJ.~re 
between what it was worth before it. was damag~d and what 
it was worth ~fter. 
NOTE.: The court then read· def·endant's Lnst~uctions "A,'' '~B!' 
and "C." 
THE. COURT: To sum up,. gentlemen,, you fivst determine 
whether or not the plaintiff was at any fault in causing: this aeeident 
Lf you find that the· plaintiff was at any fault in. causing this accident, 
that is the end of your inquiry, and it is your dUty. to finGL a· verdict 
for the defendant. 
If, on the other hand, you find that the· plaintiff was free from 
fault, and that the railway company was at fault under the· rules o.f 
its· duty as laid dow.n in, these i:nstructions,. then you find· for the plain-
tiff and assess her damages at what you find f.rem the evidence was 
the reasonable difference in the value of this car before and after th~ 
accident. 
You are not to undertake to apportion negligence in a case of 
this sort, saying maybe it was half the plaintiff's fault andi hal'£ the 
defendant's fault, and. we· split the damag~s. That is. not the rule ap-
plicable in this case~ If ther:e was any fault en the· part a£, the· plain-
tiff in bringing about this accident,. tlie law denies her. any nelie£,; and 
you find for the defendant. 
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Have [ ~.overlooked ;anything? 
21-7* *MR. MT:ILLIAMS : May I add this word, that the 
court and counsel have treated th.e··dr-iv.er as :th.e .plaintiff in 
this case. 
THE iCOURT : That is :true. 
MR. WILLIAMS : And we had as well continue on 
that assumption ? 
THE COURT: Yes, the driver :is treated as the 
plaintiff, and wherever I have used plaintiff, as applying to 
the operator of the car, it .means, for the purposes of this 
case, that the plaintiff. and the opera~or are the same. 
N·OT.E:: The argument was 'begun ~y Mr. Barksdale at 12:30, 
·Who.concluded:his·opening at 12 :52;; thereupon the court took a recess 
i.Until 2 :00 dclock. 
278* *.AFTERNOON SESS10N 
Amherst, Virginia, January 31, 1934. 
The 'court met .at the ·expir.ation of the ·r.ecess, with the same 
parties :present ~as 'heretofore .noted. 
NG>T:R: Argument :by counsel was ·continued, and the jury ,re-
.tir.ed rto consider .its v.erdict at 3·:02 P. M. 'Ihe jury returned to the 
·COUrt troom :at 4·:1 5 with cthe following ¥erdict: 
"We, the jury, find for the plaintiff to the amount of One thous-
·and ;dCi>llars. !Ia: .. C. ;PATTiERSON, Foreman:" 
MR. WILLIAMS : The defendant moves· the court 
to set .aside :the v.erdict oi the jury and enter up final judg-
ment for the defendant on the grounds: 
~( 1) That the :v.erdict :is without evidence to support it; 
(2) As contr.ar¥to:fhe pr.eponderance of the evidence; 
and 
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( 3) For exceptions noted during the trial. 
THE COURT: I will withhold ruling on that motion 
for the present. 
279* *NOTE: At a later date, to-wit: On the 13th day of 
March, 1934, after argument by counsel, the court overruled 
the motion of counsel for the defendant to set aside the verdict, to 
which action of the court counsel for the defendant excepted. 
I, A. E. Strode, Judge of the Corporation Court of the City of 
Lynchburg, Virginia, sitting for Hon. B. T. Gordon in the Circuit 
Court of Amherst County, Virginia, who presided over the foregoing 
trial of Muriel Magagna against Southern Railway Company, do 
certify that the foregoing, together with the exhibits therein referred 
to, is a true and correct copy and report of the evidence, and all of 
th~ evidence, the testimony, all of the instructions granted refused and 
amended by the court, and other incidents of the said trial of the 
said cause, with the exceptions and objections of the respective parties 
as therein set forth. As to the original exhibits introduced in evi-
dence, as shown by the foregoing report, to-wit: Photographs num-
bered 1 to 7, both inclusive, and maps. marked A and B, which have 
been initialed by me for the purpose of identification, it is agreed by 
the plaintiff and the defendant that they shall be transmitted to the 
Supreme Court of Appeals as part of the record in this cause, 
280* in lieu of certifying to said court copies of *said exhibits. . 
And I do further certify that the attorney for the plain-
tiff had reasonable notice, in writing, given by the defendant of the 
time and place when the foregoing report of the testimony, exhibits, 
instructions, exceptions and other incidents of the trial would be ten-
dered and presented to the undersigned for signature and authentica-
tion. 
Given under my hand this 9th day of May, 1934, within sixty 
days after the entry of the final judgment in said cause. 
AUBREY E. STRODE, 
Judge of the Corporation Court of the City of 
Lynchburg, Virginia, sitting for Hon. B. T. 
Gordon, in the Circuit Court of Amherst 
County, Virginia. 
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281 * · *I, W. E. Sandidge, Clerk of the Circuit Court of Am-
herst County, Virginia, do certify that the foregoing report 
of the testimony, Exhibits, Instructions, exceptions and other inci-
dents of the trial in the case of Murial Magagna against Southern 
Railway Company, together with the original exhibits therein referr-
ed to, all of which have been duly authenticated by the Judge of the 
said Court, were lodged and filed with me as Clerk of the said Court 
on the lOth day of May, 1934. 
VIRGINIA: 
vVm. E. SANDIDGE, 
Clerk of the Circuit Court of 
Amherst County, Virginia. 
I.N THE CLERK'S OFFICE OF THE CIRCUIT COURT 
OF AMHE!(ST COUNTY: 
I, William E. Sandidge, Clerk of the Circuit Court of Amherst 
County, do hereby certify that the foregoing is a true transcript of 
the record in the case of Muriel F. Magagna against Southern Rail-
~~~._ way Company; and I furth~r c~rtify that notices as required by sec. 
6253f and sec. 63·3~~4~tl!i·:.Cod~q:f Virginia were duly given, as 
appears by paper ~ritings filed with the record in said case. 
The Clerk's fee for making this transcript is $15.50. 
Given under my hand this lOth day of May, 1934: 
Wm. E. SANDIDGE, 
Clerk Circuit Court, Amherst County. 
A Copy, Teste: 
H. H. WAYT, Clerk. 
INDEX 
Petition ............................................ . 
Writ of error and supersedeas awarded .................. . 
Brief in opposition to granting writ of error ............... . 
CIRCUIT COURT RECORD 
PAGES 
1-30 
30 
31 
Notice of motion, for judgment. . . . . . . . . . . . . . . . . . . . . . . . . . 43 
Grounds of defense. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 46 
Stipulations of counsel ...................... · . . . . . . . . . . . 47 
Jury impaneled ..................................... ·. . 48 
Motion to strike out evidence. . . . . . . . . . . . . . . . . . . . . . . . . . . . 48 
Action of court on motion. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 48 
Verdict of the jury. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 49 
Motion to set aside verdict. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 49 
Action of court on motion to set aside. . . . . . . . . . . . . . . . . . . . 50 
Testimony of A. W. Magagna ........................... 51-201 
Testimony of John P. Hughes, Jr. . . . . . . . . . . . . . . . . . . . . . . . 70 
Testimony of P. F. Magagna ..........................•. 72-202 
Testimony of C. L. DeMott ............................. 91-199 
Testimony of N.C. Hutchins............................ 114 
Testimony of D. F. Carey . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 130 
Testimony of J. L. Ritenour . . . . . . . . . . . . . . . . . . . . . . . . . . . . 137 7 Testimony of H. C. Libby ...... . 1 ·'i) .p. ::~:.:.: ~ . . . . . . . . . ~Testimony of Frank Purvis ... flv.J,(I.~. < ...... - 154 
Testimony of Duval Fizer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 157 
Testimony of P. W. Payne . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 162 
Testimony of H. G. Smith . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 165 
Testimony of R. A. Stinnett ....................... ·. . . . . 169 
Testimony of A. L. Faulconer........................... 172 
Testimony of E. Norvell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 182 
Testimony of P.R. Ramsey............................. 183 
Testimony of J. W. Spencer . . . . . . . . . . . . . . . . . . . . . . . . . . . . 189 
Testimony of H. G. Knott . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 192 
Testimony of 0. R. Pettyjohn........................... 196 
Testimony of P. W. Sprinkle. . . . . . . . . . . . . . . . . . . . . . . . . . . . 202 
Instructions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 206 
Court's charge to the jury . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 213 
Authentication of record. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 217 
